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1. The report of the findings of facts by a referee, being in the nature of a 
special verdict, this court will not disturb such findings when they 
are supported by evidence, the referee being the judge of the weight 
of the evidence and the credibility of the witnesses. 

. The referee is the judge of the sufficiency of the impeachment of a wit- 
ness and the extent to which his credibility may have been im- 
paired, in like manner as he is the judge of the other facts. 

3. Negligence is a question of fact, also, for the referee to determine upon 

all the evidence in the cause relating thereto. 


Ces) 


Appeal from. the Cireuit Court of the First Judicial Cir- 
cuit for Jackson county. 
A statement of the case is contained in the opinion of the 


court. 

" G. 8. Hawkins and A. H. Bush for Appellant. 
J. F. McClellan for Appellee. 
FRASER J., delivered the opinion of the court. 


This suit was brought by the plaintiff in the court below 
to recover several sums of money, claimed to be due him 
from the defendant on promissory notes, for money paid, 








se 


a ay oe ap 








464 SUPREME COURT. 








Richardson v. Russ. 











for goods sold, and for plaintiff’s share in the results of an 
adventure by the parties in farming, the plaintiff claiming 
$4,682.34. 

The defendant denied a portion of plaintiff’s claim, set up 
set-offs in a large amount, and set up also as a defence fraud 
and negligence on the part of the plaintiff in the conduct of 
the adventure. 

In December, 1868, the defendant on the one part, and 
plaintiff and plaintiff's father on the other, entered into an 
agreement for the cultivation of defendant’s plantation for 
the season of 1869. The defendant was to furnish the use 
of the land as an equivalent in value to the services of the 
Richardsons, who were to oversee and manage the business. 
The expenses of cultivation and supplies were to be equally 
borne by the parties and the products equally divided. 

After some time had elapsed and some considerable ex- 
penditures had been made, the elder Richardson died, and 
it was agreed that the adventure should be continued the 
same as though the contract had been originally made be- 
tween the defendant and the plaintiff alone. 

In pursuance of this last arrangement, the plaintiff con- 
tinued to manage the business until the crops were secured, 
the major part of which was thirty-five bales of cotton, 
which went into the hands of defendant, were sent by him 
to market, sold, and the proceeds received by him. 

The cause was tried by a referee, on the trial of which 
both parties were witnesses and told their stories as they re- 
spectively understood the facts. Their statements are in 
many respects flat contradictions. Many other witnesses 
were also sworn and testified for the respective parties. 

The testimony is voluminous, and we do not deem it ne- 
cessary to go over it, or to refer to it except so far as we 
may do so incidentally in commenting upon the report of 
the referee. 

It is proper, however, here to remark that there is no 
item of the accounts of the parties, presented to the referee 
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and allowed by him in whole or in part, without some evi- 
dence to sustain it. 

After fully considering the evidence, and giving such 
weight to it as in his judgment seems right, the referee re- 
ports that the plaintiff is entitled to a judgment against the 
defendant of $1,075.17. 

In arriving at this conclusion, the referee first adjusts the 
accounts between the parties individually, allowing plain. 





tiff items of his account amounting to $1,200 30 
And in like manner to defendant, 922 93 
Showing balance due plaintiff of $ 277 39 


He then adjusts the copartnership accounts, and finds that 
the defendant has furnished the copartnership, for carrying 
on its business, sundry items, amounting in all to $3,601.53, 
and allows him a credit for one-half this amount, $1,800.76. 
He finds, also, that plaintiff has furnished the copartner- 
ship, for like purpose, items amounting in the aggregate to 
$1,751.24 and allows him a like credit of one-half, $875.62, 
showing a balance in favor of defendant on this branch of 
the account of $925.14. 

The referee further finds that the defendant has received 


of the products of the business, $3,896.99, with half of 


which he charges him, $1,948.49; and that plaintiff has re- 
ceived also of such products, $405.18, with half of which he 
charges him, $202.59, showing a balance due plaintiff on 
this branch of the account of $1,745.90. 
So that a recapitulation of the statement of the account 
by the referee will show— 
Bal. due plaintiff in the individual account of $ 277.39 
Bal. due plaintiff from products of business, 1,745.90 
Total, $2,023.29 
Am’t due defendant, excess of advancements, 925.14 





os 


Showing a balance in favor of plaintiff of $1,098.15 
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This corresponds with the result found by the referee in 
the account stated by him, and yet the judgment was ren- 
dered on the report of the referee for $1,075.17 only. How 
this discrepancy occurred is not explained. But this is an 
error of which the appellant cannot complain, and as the 
plaintiff has not taken the proper steps to have the corree- 
tion made in the court below, it is not proper that we should 
make the correction now. 

The defendant appeals trom the judgment of the court 
below, and makes fourteen assignments of error. ‘The first 
twelve are simply to findings of matters of fact from the 
evidence before the referee, and to the allowance and disal- 
lowance of items of account depending upon the testimony 
in the cause. 

“The report of the findings of facts by the referee, being 
in the nature of a special verdict, this court will not disturb 
such findings when they are supported by evidence, the ref- 
eree being the judge of the weight of the evidence and the 
credibility of the witnesses. This rule has been repeatedly 
recognized by this court. 4 

The thirteenth assignment is, that the referee erred in 
not giving credit to the testimony of the defendant, in dis- 
regard of that of the plaintiff, whenever there was conflict 
between them. We do not see upon what principle this 
assignment rests. The parties, as witnesses, stand upon 
equal grounds, and, as witnesses, are entitled to equal cred- 
it; and if one, or the other, stands impeached generally as 
to character, or particularly by contradictory testimony, or 
contradictory statements of his own, the referee is the judge 
of the sufficiency of the impeachment, and the extent to 
which his credibility may have been impaired, in like man- 
ner as he is the judge of the other facts. 

The fourteenth error complained of is, that the’ referee 
did not charge the plaintiff with damages for negligence in 
the management of the copartnership business and in the 
expenditures made. 
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Negligence is a question of fact, also, for the referee te 
determine, upon all the evidence in the cause relating to 
the subject, and upon the evidence he has determined it in 
favor of the plaintiff, and upon the principle already stated 
this finding will not be disturbed by this court. 

This disposes of all the errors assigned. And we do not 
see that the referee has erred in any of the findings, and of 
the statement of the accounts between the parties the appel- 
lant has no reason to complain.. 

Judgment affirmed and the cause remanded. 








Atvin May anp Anprew M. Stoan, Arretiants, vs. Roser 
1. Gamsir, APPELLEE. 


1. A bond executed by the plaintiff and two sureties upon the issuing of a 
writ of attachment, in double the amount of the debt or sum deman- 
ded, is “ good and sufficient ” if approved by the clerk issuing the same 
though each of the sureties is not good for more than one half the pen. 
alty of the bond, if both together are worth double the amount of the 
debt sued for. 


2. Where the charge of a judge to a jury embraces several propositions of 
law, or of law and fact, a general exception to the whole charge as 
erroneous is nota proper exception unless the whole scope of the 
charge is bad. A separate exception to each item of the charge objec- 
ted to is contemplated by the rules. 


3. Even though it be shown that there has been a mistake in the directions 
of the court to the jury, or the charge not as specific as might be 
thought proper, yet if it be upon a point on which justice has been 
done, or the mistake or omission could not have produced a different 
verdict, a new trial will not be granted. 


4. Giving a note for an antecedent debt is not a payment of it, unless the 
note be received under an express agreement, or under circumstances 
from which an agreement may be fairly implied to treat it asa pay- 
ment, or unless payment in fact result from it. 
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5. An agreement by a debtor and creditor that the creditor will, at a future 
day, accept new notes and securities in lieu of those held, giving ad- 
ditional time of payment of the indebtedness, cannot be enforced un- 
less some valid consideration be received by, or benefit or advantage 
has accrued thereby, to the creditor. 


Appeal from the Circuit Court, Second Judicial Circuit, 


for Jefferson County. 
The opinion of the Court contains a statement of hou case: 


S. Pasco for Appellants. 


The first error brought to the attention of the court relates 
to the attachment bond. 

The defendant Sloan, by his counsel, moved to dissolve 
the attachment because of the insufficiency of the bond ; Ist, 
there appearing on the face of the bond on tile only one 
good and suflicient security instead of two as required by the 
statute, and, 2d, the sureties upon the bond being worth 
less than the amount required by statute. The bond is in 
the usual form, and two persons have signed their names as 
sureties, and each has sworn that he is worth the amount 
of the debt, that is one-half of the penalty of the bond. The 
statute (Thomp. Dig., 368, p. 4,) requires sureties in at least 
double the debt, and two in number ; that is, if the addition 
of the word two has any force, it requires two persons, 
each of whom is worth double the debt or sum demanded, 
and this requirement is certainly not complied with by caus- 
ing two persons, each of whom is worth only the debt or sum 
demanded, to sign the bond. This would seem too plain for 
argument. The court below urged that the sufficiency of 
the bond was determined by the Clerk, and that the court 
had no supervision over his action in the matter, and the 
defendant’s remedy for any deficiency was by action upon 
the Clerk’s bond. To this we reply—Ist, that the remedy 
cannot be by action against the Clerk upon his official bond, 
because the law only requires a bond of the Clerk in the 
penalty of two thousand dollars, (Th. Dig., 59, sec. 1, p. 2,) 
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and in the present case the deficiency would be more than 
double that amount, so that this responsibility was not con- 
templated by the legislative power. 2d, That the court by 


analogy has the same authority to supervise the action of 


the Clerk in regard to the sufficiency of the bond that it has 
to judge of the regularity and sufficiency of the affidavit. 
This authority has been repeatedly exercised under a clause 
of the statute without question. Th. Dig. 369, sec. 3, p. 3. 
3d, That this court has recognized the authority of the judge 
to examine into the sufficiency of the bond. 7 Fla., 336; 11 
Fla., 127; 12 Fla., 144; ib. 628. And 4th, That under the 
statute no authority is vested in the Clerk or any other offi- 
cer to approve the bond. 

The plaintiff’s counsel argued that the motion must be 
denied because the court could only consider upon the mo- 
tion facts and matters appearing upon the face of the pro- 
ceedings. This objection if valid might apply to the second 
ground upon which the defendants moved, but it could have 
no application to the first, for the insufficiency of the bond 
does appear upon its face. Plaintiff placed the proof of it 
there himself, and must accept the consequences, but if it 
had not been there the court should have admitted testimony 
as to the sufficiency of the security under the second ground 
of objection. The law requires no proof of the pecuniary 
ability of the parties upon the bond, but as the plaintiff has 
given it voluntarily he must be bound by it. The very 
words of the law recognize the principle contended for that 
the court has the supervisory power. It’ declares that the 
bond though defective shall not be adjudged void “ although 
the attachment be dissolved by reason thereof ”—i. e. its in- 
formality, (Thom. Dig. 368, p. 4.) If the two sureties, each 
good according to the aftidavit for half the required amount, 
constitute one good and sufficient surety, as reason and pre- 
cedent indicate, then the point here urged is settled by the 
case referred to in the seventh volume of our State Reports, 
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(Roulhac vs. Rigby,) already cited. In the only case cited 
by plaintiff’s counsel, (Proskey vs. West, 8 S. & M., 711,) 
the matter of defect was not apparent on the face of the pro- 
ceedings, and it will be borne in mind that in Mississiy pi, 
where this decision was rendered, a defendant in attachment 
is not even permitted to contest the proof of the affidavit as 
in this State. 108. & M., 518. 

The general authority of the court in this matter is recog- 
nized in Drake on Attachment, sec. 124, and cases are there 
cited in support of the authority, and these authorities are 
in harmony with the decisions this court has made when- 
ever the matter has come up for consideration. 4 Humph., 
311; 128. & M., 514. 

The second and third matters assigned as errors relate to 
the third ground upon which the defendant Sloan moved to 
dissolve the attachment. The indebtedness was denied, and 
upon the issue thus raised and tendered the parties went to 
trial before the court, neither calling for a jury. The issues 
raised at the subsequent trial before the jury upon the pleas 
were substantially the same as in the trial before the court 
of the question of indebtedness under the attachment pro- 
ceedings, and the same testimony with but little variation 
was introduced at both trials ; so to save repetition, tlhe mat- 
ters of law this appellate court is called upon to review will 
be considered seriatim, without reference to the particular 
trial at which they arose. 

These matters of law arise upon the question of the sub- 
stitution of one contract in settlement or satisfaction of a 
previous contract. 

The facts as brought out at the trial are briefly these : 
Gamble sells land to May, Sloan becomes May’s surety. 
After the payment of a large part of the purchase money, 
Sloan proposes a new bargain and agreement in regard to 
the land, proposing to become the purchaser himself. May 
assents, and Gamble accedes to it and receives two thousand 
dollars in money upon it. Sloan, upon the faith of the new 
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bargain in which he is principal, substituted in lien of the 
original bargain in which he was surety ; pays May seven 
thousand eight hundred dollars or more ; performs punctually 
every condition precedent, and stands faithfully to the com- 
pact until Gamble fails to perform certain conditions it re- 
quires of him. Gamble then falls back upon the old bar- 
gain, claiming the right so to do because he has obtained no 
additional advantage or consideration from it, and for other 
reasons appearing in the record, and now seeks to be released 
from the new or substituted bargain. If the old agreement 
is still in force he can recover in this action ; if the new agree- 
ment can be substituted he must fail, provided the attach- 
ment is sustained. 

The questions of law raised on the trial and included in 
the assignment of errors are as follows: 

1st. The defendants, under the plea of payment, attempted 
to sustain the new agreement or contract. The court in its 
charge to the jury says the first plea is “ payment ;” under 
this “ it is incumbent upon the defendant to prove that he 
paid the notes sued upon ; this inust either be in money, or 
if by other notes, he must show that they have been paid.” 
The last clause requiring proof of the payment of the notes 
alleged to have been given in payment of the former notes, 
is one of the errors assigned. 

This can hardly be considered as an open question after 
the decision delivered by Ch. J. Marshall in Sheehy vs. Man- 
deville and Jamesson, (6 Cranch, 253.) The counsel for 
plaintiff in that case in his argument used almost the same 
words as the judge in his charge in the case at bar, but the 
court says: “ This principle appears to be well settled. The 
note of one of the partics or of a third person may, by agree- 
ment, be received in payment. The doctrine of nudum pactum 
does not apply to such a case; fora man may, if such be 
his will, discharge his debtor without any consideration.” 
6 Cranch, 264; 1M. & W., 153; 2 M. & W., 20; 4d. d. 
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Marh., 3; 2 Greenleaf on Ev., secs. 520,523; Keer’s Action 
at Law, *6; 1 Saun. Pl. and Ev., 29. 

2d. The defendants attempted, under the plea of Accord, 
to sustain the new agreement. The court charged the jury 
that “a new contract to have the effect of discharging a for- 
mer debt by accord and satisfaction, must be fully executed.” 

As the defendant had only attempted to show that he had 
performed his part of the contract until a breach of it by the 
plaintiff, and to show that the new contract was accepted in 
satisfaction of the old before its execution and without refer- 
ence to its execution, the effect of this charge was to deprive 
him of the benefit of his evidence introduced in support of 
this plea. 

The court in its charge excludes the consideration of a 
large class of cases where a promise is received in satisfac- 
tion without regard to its ultimate performance, and looking 
to the remedy provided by law for the enforcement of the 
new promise. Notes to Cutler vs. Powell, 2 Smith’s L. C., 10. 
* An accord with mutual promises to perform is good, 
though the thing be not performed at the time of action.” 
2B. & Ad., 328. “ Where the promise on one side is the 
consideration for that on the other, performance is not a 
condition precedent to the right of action.” Notes to Cum- 
ber vs. Ware, 1 Smith’s L. C., 253 or *150. 

All that is requisite upon this head to make a good accord 
is “it must be complete—that is, everything must be done 
which the party undertakes todo. * * The debtor will be re- 
quired only to execute the new contract to that point whence 
it was to operate a satisfaction of the pre-existing liability.” 
1 Bouv. Law Dict., (12th ed.,) 53—Accord, 2, 3; 2 Parson’s 
on Cont., *195, n.; Language of J. Redfield in Babcock vs. 
Hawkins, 23 Vt., 561; 2 Greenf.on Ev., sec. 31; 3 Johns. 
Cas., N. Y., 248. (This case is overruled by Russell vs. 
Lyttle, 6 Wend., 390, according to Greenf., Over-ruled Ca- 
ses, 101, but the same author says that Russell vs. Lyttle 
was decided on the earlier authorities. 2 Greenf. on Ev., 
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sec. 31, n. 4.) 1 Gray, 245, 249; 16 Johns., 86; 3 Watts & 
Serg., 277. 

3d. The defendant set up the same defence substantially 
by an equitable plea under the statute. The court virtually 
excludes this whole defence by charging the jury as follows: 
“ An agreement to have the effect of discharging a former 
debt by the substitution of a new contract, must be formed 
upon a new consideration.” The plea had set up no new 
consideration, and the plaintiff had admitted its sufficiency 
in law by filing a replication to it. The charge of the court 
then had the same effect as if the plea had been demurred 
to and the demurrer sustained. 

The case of Sheehy vs. Mandeville, already cited, (6 
Cranch, 264,) is sufficient to prove that a new consideration 
is not necessary to support a new contract taken in substi- 
tution or payment, or satisfaction of one already existing. 
24 Conn., 613 and 620; 1 Wels. Hurls & Gor., (Exe.,) 601 
7 Md., 259. A promise is a good consideration for a prom- 
ise. S$ Rich., S. C. (aw,) 355; 1 Pars. on Con., 373; 8 
Rich., S. C., (law,) 416; 19 Barbour, (N. Y.) 428; 5 Tex., 
512; Smith on Cont., 191 or *115, n., cases there cited; 2 
Pars. on Con., *194. 

* A rescission may be effected either by a novation—that 
is, the entering into a contract, which takes the place of and 
puts an end to the original one—or by a mere agreement to 
rescind.” Fry on Sp. Perf. of Con., 399 or *301. The ex- 
tinction of the prior debt is consideration enough to support a 
novation. 1 Pars. on Con., *190; 25 Pa. State, (1 Carey) 481. 

The question is not one of consideration ; it is of bargain 
and agreement. Ifthe minds of all the parties met and so 
agreed, the original contract could have been annulled at any 
time, even if no new sale of the Jand had been made. There 
was no legal obstacle in the way and it was a mere question of 
evidence whether the parties did agree as the defendants 
allege. 

4th. In the motion for a new trial upon behalf of Sloan, 
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before the judge in the attachment proceedings, error was 
alleged in this, “that the plaintiffis declared not to be bound 
by his new contract upon the ground that there was no 
additional consideration for the same, although it appeared 
in evidence upon the trial that it had been partly exe- 
cuted.” 

It is well settled that a parol.contract which could not be 
enforced under the statute of frauds, because it was not in 
writing, cannot be avoided by one who has received the 
whole or a part performance of the agreement. 1 Des. (S. C.,) 
350; 1 Black., (Ind.,) 58. 

Gamble admits that part of the purchase money was paid 
by Sloan under the new agreement, and the court has so 
found. And he cannot under any pretence avoid his bar- 
gain while retaining its benefits. Maxim— Qui scatit com- 
modum, sentire debet et onus.” 2 Bouv. Inst., n., 1,483; 5 
East, *449 ; 2 Parsons on Con., *192, and cases hen cited ; 
1 Metcalf, 550. If the plaintiff is relieved from his bargain 
because he does not perform his part of it, he reccives a 
benefit from his own wrong. 

5th. Again, error was alleged in this “that the said new 
contract is declared not binding upon plaintiff, (Gamble,) 
because it was a contract for the purchase of lands, without a 
memorandum in writing to support the same, although it ap- 
peared on the trial that part of the price of the lands had 
been paid by defendant (Sloan) to plaintiff, and that defen- 
dant had gone into possession of the lands under the said 
agreement, facts which would make it such a contract that a 
Court of Equity will enforce ;” and although it appeared 
further that the deed and mortgage were subsequently execu- 
ted, which made the new contract valid ab initio, if there 
was any original defect therein. 

If this objection as to the memorandum in writing had 
been urged or relied upon by the opposing counsel, no notice 
would have been here taken of it, for the statement of the 
proposition is its own refutation. The verbal contract, al- 
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most invariably from the nature of things, precedes the 
memorandum ; the congregatio mentium is generally thus 
reached, and if a deed is executed without any intervening 
memorandum, is the transaction invalid? Here there was 
part payment, followed by possession and execution of the 
deed, for Col. Gamble says it was executed, and Mr. Papy, 
who, as a lawyer, must have knewn the legal force of the 
word, testifies that it was executed. Execution of a deed 
includes delivery. 1 Bouv. Law Dict., 553, Execute; and 
it is well settled that a delivery need not be manual. Smith 
on Cont., 56 or *7, and cases there cited, among them 5 B. 
& C., 671,11 E. C. L. R. The deed having been executed, 
the grantor cannot contradict it. ‘“‘ Wemo contra factum 
suum venire potest.” Coke 2d Inst., 66. 

In recapitulation, we claim to have proved that the at- 
tachment should have been dissolved, 1st, because of the 
defect apparent upon the face of the bond, the court having 
jurisdiction to judge of such defects, the plaintiff affording 
the proof thereof himself, and the defect being fatal under a 
former decision of this Court. 7 Fla.,336. 2d. Because the 
securities were not good and suflicient under the statute, 
and the defendant Sloan being ready to prove the same. 
3d. The defendant Sloan was not indebted upon the cause 
of action sued upon, it having been paid and satisfied by the 
substitution and execution of anew agreement. If upon 
these grounds, or any of them, the attachment should have 
been dissolved, then the plaintiff has no footing in court 
against the defendant Sloan, for the writ was commenced 
against him by attachment and he did not plead to the dec- 
laration until after the court had refused to dissolve the at- 
tachment, denied the motion for a new trial and exceptions 
had been taken to the action of the court. ‘“ When any suit 
shall hereafter be commenced by attachment, and the same 
on motion be dissolved before plea to the action, then, in 
every such case, the suit shall abate and be dismissed from 
court.” Thomp. Dig., 370, sec. 3, p. 5. 
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But if the attachment was properly sustained, we claim 
to have shown that the verdict of the jury should be set aside 
and a new trial granted, because the charge of the court 
misled the jury and prevented them from giving the de- 
fendants a verdict upon any of the issues raised, and thus 
deprived them entirely of the benefit of their testimony. 


Papy & Raney tor Appellee. 


The appellants except to the rulings of the court below, 
as well upon the trial of the motion to dissolve the attach- 
ment, as upon the trial of the main issues made by tlie plead- 
ings. 

Attachment.—The attachment is against the property of 
the defendant Sloan, he being a non-resident. Sloan moved 
to dissolve the attachment on the following grounds : 

1st. Because there appears upon the attachment bond 
only one good and sufficient surety. 

2d. Because the sureties on the attachment bond are not, 
“as Sloan is informed and believes, good and sufficient in 
at least double the sam demanded.” 

3d. Because the allegations of indebtedness made in the 
attachment affidavit are not true. 

The fact is that the attachment bond is in more than 
double the sum demanded in the affidavit, and is in the 
form prescribed by law, having two sureties thereto. 

To sustain the first and second grounds of the motion, the 
appellant, Sloan, relied upon the affidavits made by the sure- 
ties to the effect that they were respectively worth the sum 
of $5,250 over and above their liabilities and exemptions. 

The court below was correct in overruling these grounds 
for the following reasons : 

Ist. Even admitting that the justification was necessary, 
(a practice never followed in this State except during the 
existence of the Code,) it shows sufficient sureties under the 
law. Thomp. Dig., 368, sec. 4. 

2d. Admitting that each surety should be worth the 























- 








APRIL TERM, 1874. ATT 








May and Sloan vy. Gamble. 





amount of the penalty of the bond (which in this case is 
$10,500) over and above his liabilities, the justifying affida- 
vit does not establish nor imply that they were not, nor is 
there any evidence in the record that they were not worth 
this amount. The affidavit does not state that they were 
worth each only $5,250. 

3d. The clerk is made by law the judge of the sufficiency 
of the sureties, and when the bond is proper in form, his de- 
cision cannot, in a case like the present, be inquired into. 
It is a matter to be decided by him before the writ issues. 
Thomp. Dig., 367, sec. 1, 368, sec. 4; Drake on Attach- 
ment, sec. 145; 8S. & M., 711. 

The third ground for dissolving the attachment urged by 
the appellant, Sloan, is governed by the principles of law 
discussed hereafter in connection with the issues made upor 
the second and third pleas of the appellants. 

Main Issues.—The first plea is, payment. 

The action is brought to recover a balance remaining ws- 
paid on the promissory notes sued on, and the declaration 
specifically states and admits what payments have been 
made. There is no testimony in the record supporting the 
plea, so we do not discuss it. F 

The second and third pleas are pleas in the nature of ac 
cord and satisfaction. 

Upon the issue joined on the second plea of the appel. 
lants, it was incumbent upon them to show that the respen- 
dent received from them the notes and drafts mentioned in 
the plea in lieu of the notes sued upon and in discharge 
thereof. And under the issue joined upon the third plea, 
appellants were required to show that the respondent en- 
tered into a new agreement in regard to the lands, in part 
payment of which the notes sued upon were given, and that 
by the terms of this agreement the respondent accepted the 
appellant Sloan as the purchaser of the land in lieu of the 
appellant May, and accepted in payment and satisfaction of 
the outstanding notes originally given by said May and 
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Sloan (of which the notes sued on are two) the drafts and 
notes recited in the second plea, the notes being secured by 
mortgage as therein stated. If the new agreement set up 
was without consideration, and was not executed, the per- 
formance thereof by the respondent was not obligatory upon 
him, but “ 2udum pactum.” This plea is made as an equi- 
table plea, but the testimony does not support it, nor show 
any legal or equitable defence. 

The principles of law by which the verdict on the second 
and third issues, and the decision on the third ground for 
dissolving the attachment, are to be considered, are those 
generally governing all pleas of accord and satisfaction and 
are as follows : 

Accord must be executed. 

Accord is a satisfaction agreed upon between the party 
injuring and the party injured, which, when performed, is 
a bar to allactions upon that account. 5 Dlack. Com., m. 
p. 15. 

The mere consent of the party to accept a satisfaction, 
without an actual satisfaction, is not sufficient to discharge 
the other. The accord and satisfaction must be perfectly 
eomplete and executed. 3 Black Com.,m. p. 15 and n. 42; 
1 Saund. P. & E., 26. 

Part execution, or readiness to perform or tender of per- 
formance, not sufficient. 

An accord must be completely executed before it can pro- 
duce any legal obligation or effect, and part execution of 
the accord and tender of the residue is insufticient. Saund. 
P. & E., title Accord & S., m. p. 29-27. 

Part payment and an agreement to take the residue at a 
future day, cannot be plead as satisfaction in bar. 6 Wend. 
391-2 ; 20 Conn., 559. 

Where there is an agreement to pay or deliver money or 
goods, it is not sufficient to show that the person pleading 
it has always been ready to pay or deliver, or even a tender 
and refusal, but an actual acceptance thereof by the plain- 
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tiff must be proved. Saund. P & E., ib. 29 ; 2 Bibb., 404; 
Ib., 25; 6 Wend., 390; 23 Ib., 342; 19 Ib., 516; 7 Blackf., 
582. 

Must be given and accepted in satisfaction. 

Delivery must be proved unless not denied, and delivery 
must be proved to be am satisfaction. 1 Saund. P & E., m. 
p- 26. 

To show that the accord and satisfaction were simulta- 
neous, and consisted of the delivery of a certain thing, it 
must be proved not only that it was delivered, but that it 
was deemed in satisfaction. 2 Par. on Con., 199; 1 Wash. 
C. C. R., 328; 3 Blackf., 354. 

Whether it was accepted in satisfaction is a question for 
the jury. 2 Par. on Con., n. d., 98, and citations. 

Jt must be advantageous to the creditor. 1 Mete., 378 ; 
2 Par. on Con., 199; 4 Dana, 530. 

Both parties must perform their parts. 

Where it was ogreed that plaintiff and defendant should 
each deliver up his part of an indenture to be cancelled, 
and the defendant had delivered up his part, it was held no 
accord and satisfaction. 3 Black., 15, n. 42; 3 Levinz, 2. 

Every part of the new matter agreed to be received as 
satisfaction must be effectual, so that if a part fail or do not 
take effect, the whole agreement is bad. The legal notion 
of accord is a new consideration to discharge the debtor. 1 
Smith’s L. C., 445. 

Charge of the Judge.—We submit that there is no error 
in the charge of the Judge, and that if there be any, that 
the verdict is consistent with right and justice, based upon 
the law and the evidence, and this court will not disturb it, 
recognizing the familiar principle that in such cases courts 
never do grant new trials, whatever the misdirection or 
error of the Judge. 

Upon the above principles we submit : 

1. That the respondent never received the notes and 
drafts mentioned in the second plea in satisfaction and dis- 
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charge of the notes sued on; that in fact the notes never 
came to the possession of the respondent, but were placed 
in the hands of a depositary, Pasco, under an executory 
agreement between the appellant Sloan and the respondent, 
to be held by him till respondent should deliver deed and 
original notes; that this agreement was not obligatory or 
binding upon respondent, being founded upon no valuable 
consideration. 

2. That the drafts were to be a part payment on the orig- 
inal note then due, when paid, and were teceived as such 
and credited upon this note as such. 

3. That the original transaction was to stand until the 
new one was fully executed, and the new agreement never 
was executed, and was nudum pactum. 

4, Admitting that the delivery of the drafts was one step 
in the new agreement, there was still no cancellation of the 
old agreement. It amounted, then, in fact, assuming that 
prompt payment was made of the drafts, to but part pay- 
ment of a very large unpaid balance, and an executory 
agreement resting upon no valuable consideration as to the 
balance of the notes which was never carried out. 

5. That before the agreement was executed, Sloan con- 
fessed his inability to perform his part, and that this re- 
lieved respondent from all moral obligation to perform what 
he never was under any /egal obligation to do. 

6. That there was no agreement to take Sloan as purcha- 
ser of the land, and no contract of purchase made between 
them on the Ist November, 1872, but that the whole trans- 
action was an application by Sloan for indulgence and an 
agreement upon the part of Gamble to grant it. That in 
it Sloan was the only party seeking to be benefitted, and 
the benefit offered by Gamble was a mere gratuity, he, 
Sloan, being as much liable upon the old notes as he could 
make himself by any new obligations and they being for the 
land in question. 

7. The payment made on the drafts of $1,004 each, being 
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less than the amount due on the 1st day of November, 1872, 
on the note falling due Jan’y 1st, 1872, was not a considera- 
tion tor the agreement to take new notes. 


RANDALL, C. J., delivered the opinion of the court. 


This suit was commenced by an attachment against Sloan 
as a non-resident, and by service of asummons upon the de- 
fendant May. The amount claimed in the affidavit upon 
which the attachment was issued, was $5,248.20. The pen- 
alty of the bond executed upon the issuing of the attachment 
was $10,500 and was signed by two sureties, who each made 
oath that he was worth the sum of $5,250 over and above 
his liabilities and the exemptions allowed by law. 

The defendant, Sloan, made a motion to dismiss the pro- 
ceedings and the attachment on the grounds that the bond 
is insuffivient because it does not appear that the sureties 
are each worth double the amount of the sum demanded, 
and therefore the two sureties are only equal to one such as 
is required by law; and further, that the sum claimed is not 
actually due as stated in the affidavit. 

The motion to dismiss was denied by the court. 

As to the first ground of the motion, the insufficiency of 
the sureties on the bond, it appears that each of the sureties 
made oath that he was worth the amount of the debt deman- 
ded. The judge decided that the bond was good and sufli- 
cient, to which the defendant excepted and this ruling is 
assigned as error. 

The law requiring and prescribing the requisites of the bond 
jn such eases is found on page 368 of Thomp. Digest. It re- 
quires that the plaintiff “shall enter into bond with two 
good and sufiicient securities, payable to the defendant, in 
at least double the debt or sum demanded.” The bond filed 
in this case was executed in due form and in double the 
amount of the sum demanded by the plaintiff and two secu- 
ties. Each of them made affidavit that he was worth the 
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amount due as stated, though the statute does not require 
such affidavit to be made or any affidavit. 

In this form the bond was approved by the proper officer 
as sufficient, and in our judgment it was a compliance with 
all that the law requires. There was no evidence offered 
to show that the securities were not perfectly good for the 
requisite amount. The judgment of the officer as to the 
sufficiency of the securities seems to be the only test provi- 
ded by the statute to authorize the issuing of the writ, and 
if the sufficiency of the bond, good upon its face, is attacked, 
it should at least be shown that the aflicer acted corruptly, 
or that he was imposed upon or improperly induced to ac- 
cept trresponsible or insufficient securities, and this would 
present an entirely different question. As to the other 
ground of the defendant’s motion, that the amount claimed is 
not due as stated in the plaintiff’s affidavit, it will be dis- 
posed of in considering the evidence. 

This suit was brought by plaintiff upon two promissory 
notes given to him by May and Sloan jointly, and dated 
July 22, 1869, for thirty-five hundred dollars each, payable 
respectively on the first of January, 1872, and the first of 
January, 1875, with interest at eight per cent., payable an- 
annually, with payments endorsed thereon amounting 
to $3,652.89. 

The defendants pleaded as follows : 

1st. That the notes were paid before suit. 

2d. That before action plaintiff received from defendant 
Sloan, upon a valid agreement between them made Nov. 
15, 1872, in lieu and place of the two notes, and in full sat- 
isfaction and discharge thereof, two drafts of $1,000 each, 
drawn by Sloan & Co. of Savannah, one at 15 days upon 
Coulter & Co. of Baltimore, and duly accepted by them, 
and one due 15th of February, 1873, upon A. M. Sloan & 
Co., and accepted by them ; also three promissory notes, one 
for $1,957.20, due May 1, 1873, and two for $3,500 each, 
due February 1, 1874, and February 1, 1875, all drawing 
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interest at 8 per cent., payable to plaintiff’s order and se- 
cured by a mortgage on lands that day bargained and sold 
by plaintiff to Sloan. 

3d. For an “equitable defence” defendants allege that 
defendant Sloan signed the notes sned on as surety for May. 
of which plaintiff had knowledge at their date, and that be- 
fore suit plaintiff entered into a new agreement in regard te 
the lands in part payment for which the notes were given, 
by the terms of which new agreement, May, for a valuable 
consideration, sold to Sloan his interest in the lands, and the 
fyrther consideration that Sloan would assume and pay the 
balance due to plaintiff ; and plaintiff received and accepted 
Sloan as the purchaser instead of May, and assented te 
Sloan’s taking possession, and released and discharged May 
from all liability in regard to the purchase, and accepted in 
payment and satisfaction of the notes sued on, and of other 
notes given for the purchase of the lands, the notes and 
drafts mentioned in the second plea and secured by mort- 
gage. That under the new agreement Sloan was to deliver 
the drafts to plaintiff and place the notes and mortgage in 
the hands of a depositary to be delivered to plaintiff on his 
placing with the depositary a deed of the lands to Sloan, and 
the cancelled notes. That Sloan has complied with his part 
of the new agreement to be performed before the delivery 
of the deed, but plaintiff has failed to deliver the deed and 
the notes. That Sloan has paid a portion of the purchase 
money under the new agreement to plaintiff and to defen- 
dant May, and has gone into possession of the lands, and he 
insists that plaintiff onght not to further prosecute the suit 
upon the cancelled notes. 

The plaintiff replying to the second plea denies that he 
received the drafts and notes mentioned in satisfaction and 
discharge of the notes sued on. 

To the third plea plaintiff replies denying the allegations 
therein as to himself, and says that the pretended new agree. 
ment was never executed, was without consideration and 
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nudum pactum. That the new notes mentioned are not, 
and never have been in his possession, and are still in pos- 
session of Sloan or his agent or attorney. 

The cause was tried before the Circuit Court and a jury, 
at the fall term, 1873, in Jefferson county, and the plaintiff 
had a verdict for the amount due upon the notes sued upon, 
assessed at $5,249.43. 

The defendants moved for a new trial upon the grounds 
(generally stated) that the verdict was contrary to law and 
to evidence, and that the judge misdirected the jury in his 
charge. 

This motion was overruled and judgment rendered against 
the defendants, from which judgment they appealed to this 
court. 

As appears from the testimony upon the trial of the cause, 
the notes upon which this suit was brought were the second 
and third to become due of four notes of equal amounts, 
given as the joint notes of the defendants May and Sloan 
to plaintiff, upon the purchase by May from plaintiff of a 
plantation, and certain stock and implements, for the price 
of $20,000. A payment of six thousand dollars was made 
by draft upon Sloan & Co., which draft was paid by them. 
The contract for the purchase was in writing, dated July 
22, 1869, signed and sealed by May and Gamble. As part 
of the contract, Gamble executed to May a bond conditioned 
that he would execute to him a deed upon the payment of 
the draft for $6,000. By an instrument indorsed thereon, 
signed and sealed by May, he assigned to A. M. Sloan & Co. 
the bond and gave them “ full control” of the same on the 
27th February, 1871. An admission of parties in writing 
shows that Sloan became a part owner of the plantation 
in 1870. 

Mr. Sloan, in behalt of defendants, testifies that in No- 
vember, 1872, he met Mr. Gamble by appointment at Talla- 
hassee, and made known to him that he desired to make a 
change in the purchase, and made to him this proposition, 
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wi.ich he accepted: There was then due on one of the notes 
about $2,800, or $3,000. I proposed to give him a 15 day 
draft on Coulter & Co., of Baltimore, for $1,000; a draft 
payable February 15, 1878, on A. M. Sloan & Co., for 
$1,000; two notes for $8,500 each, payable February 1, 1874, 
and February 1, 1875, with interest from January 1, 1878, 
and the balance ina note for $1,957.20, due May 1, 1873. 
It was agreed that Mr. Pasco should act for both parties in 
making this settlement, drawing the papers and carrying it 
out. The drafts were drawn and signed by witness and de- 
livereato Mr. Gamble as payment on this contract. The new 
notes were then drawn and signed and placed in the hands 
of Iir. Pasco. Witness was to execute a mortgage on the 
property to secure the payment of the notes, which mortgage 
he executed next day and left with Mr. Pasco as agreed, to 
be delivered to Col. Gamble as soon as he could perfect his 
deed, his wife being absent but looked for by the 20th of 
December. The unders‘anding was that the original notes 
now sued were retired and were to be delivered to Mr. Pasco 
when Gamble executed the deed. The arrangements be- 
tween witness and May were fully explained to Col. Gam- 
ble at Tallahassee. Tic assented to witness becoming the 
purchaser from him of the lands at the time the drafts and 
netes were executed on the 15th November, 1872. They 
were given for the purchase of the plantation, and witness 
weni into possession of the land under this purchase at the 
close of the year. ‘This was with Col. Gamble’s consent. 

(a cross-examination, witness said Mr. Pasco was to de- 
liver the new notes and mortgage to Col. Gamble, when the 
Col. should deliver to him the deed and the old notes. The 
old notes were tu belong to Mr. May after they were deliv- 
ered to Mr. Pasco. 

S. Pasco, a witness for defendant, testitied: The trans- 
actions between May and Sloan were explained to Col. Gam- 
ble and it was arranged that Sloan was to become the pur- 
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G-aser, the deed to be exeented to him: the balance of the 
mivele oe nuney due on the original purchase to be estima- 
ed ig danuary L, 1873, and Slean’s individual notes to be 
(iu the place ef the old notes. The dratts were 

r ever to Col. Ganible at the time, November 15, 1872, 
part payment op the new purchase. Witness still holus 


tag hetes aivd the merte ge under the agreement, hot as ¢ ol. 


1 
‘toa. Put iw be delivered to Co'l. Gamble whenever he 
coil; bes with its agreement. Ile lists hever tendered 1c 


ic ceed vr the old notes as it was agreed that he should. 
-acee Was to be delivered before alu of those notes were 


tua tor that reason all the netes were embraced in the 


feed, and Ll have more than once reminded Col. Gamble 

Gi iis neglect or fa‘lure to deliver the deed under the terms 

od Fee nore euiehbt. W ituess’ duty, as he uiderstood it. under 

this sereement was to deliver the three new notes and mort- 

sage to Ci 1. Gamble, to deliver the vld hotes to Mr. May 
and the aeed to Col. Sloan. 

fy osel es -—Po not know that Col. Gamble ever refused 

' rev vuc that agreement. Ile never tendered the deed 

tj lius never been delivered lo lie. I never made 

geniane for it, never considered that I had any right 

fe. Lf, Gamidde, plaintitl, sworn, testified ; The notes sued 

om weve civen Ly May ana Sloan for land sold to May: only 

heli Was past que ou the Loth November, 1872. On 

Lol, Sivan with Mr. Pasco came to my office in 

xoee, wid stated that he wished to get time on the 

whieh were Gue and past due. fie said that May 

a, wad asked mete enter into a lew arrangement 

, i sugeest dito Sir. Sloan that May held my bond 

i ev informed ue that the bond had been trans- 

fe ed to hie. Slounm., Sloan tuen urged me to make a new 

fis meus he wanted acaitional time to meet the Lbalanee 


OL tae peymouts. Proposed to pay me $1,000 in a 15 day 
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drait on Coulter & Co., another draft on his house in Savan 
nah for same amount, and balance in three payments, one 
to fall due Ist May, 1878, for $1,957.20: one for $3,500, due 
February 1, 1874, and another for like amount to fall due 
February 1, 1875. I suggested to him that if I agreed to 
that he ought tu pay me ten per cent. interest on the last 
two notes. Ile urged me not to make that demand and J 
yielded. It was then agreed between us that we should go 
into the new arrangement as proposed. ‘Told him [ could 
not give hiin title on account of my wife’s absence. He said 
it would make nodifference, that Mr. Pasco, his agent, would 
draw up the papers and the matter could be consummated 
afterwards. Calculations of the interest on the various notes 
made by Mr. Pasco and Col. Beard. The two drafts were 
then drawn by Mr. Sloan; [ felt a little hesitancy in taking 
those drafts and took Mr. Pasco one side and asked him 
whether it would not be better for me to have them inserted 
in the mortgage. Mr, Pasco suggested that it was unneces- 
sary to put them in the mortgage because they would be- 
eome due in all probability before the deeds would be ex 
changed, and if they were not prid, 1] would have the origi- 
nal notes to fall back on. The drafts were then given to me, 
and I requested Col. Beard to eredit them on the note which 
was past Cue, which he did on that day while the other gen 
tlemen were in the room. The drafts were paid. 

Me. Pasco sent me the deed to be executed and it was exe 
cuted by myse!fand wife, but not delivered. After executing 
the decd L wrote to Col. Sloan asking whether I could rely 
with certainty upon payment of the note falling due May Ist, 
1873. He answered on the 30th April, that he could not pay 
it. [ notified him in one of the letters that if he did not pay 
that note dne May 1, I would fall back on the original notes. 
I n. tified Mr. Pasco that I was ready to carry out the ar- 
rangement, but that Mr. Sloan would not pay the note due 
May Ist. Witness related some further conversation with 
Mr. P::.co, including a proposition to extend the time to 
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December 13th on that note, provided Sloan would consent 
to advance the other notes from February Ist to January 1st, 
which proposition was declined by Mr. Sloan. In July or 
Augast, 1 sent the deed and the old notes to Mr. Papy at 
Savaunah, requesting him to tender the deed and complete 
the arrangement, provided he would pay the $1,957.20 note 
past due, and receive the mortgage and the new notes. Mr 
Papy returned the papers I had sent him, saying Mr. Sloan 
had declined paying the money on that note. 1 did not re- 
ceive the drafts and notes and mortgage in satisfaction and 
discharge of the original notes. Mr. Sloan did not come to 
me with a proposition to buy lands but to inform me of Mr. 
May’s conditiou, and that he would have to becoine the owner 
of the land and work it out himself. His object, as I under- 
stood it, was to get an ex'cnsion of time. There was nothing 
said about tire value of the land, ut it was all about the re- 
maining indebtedness for it. There was not a word said 
about the old notes being ca celled ; on the contrary, he was 
reminded by Mr. Psusco that ie could fall back on them. 
Mr. Pasco was not my agent. There was then past due 
on one of the vriginal notes a larger amount than the two 
drafts. Col. Sluan offefe. no consideration or benefit for 
acceding to his request, only the promise uf prompt payment. 
I was not in possession of the land and did not put him in 
possession. 

Crovs-E-e.—The understanding in Tallahassee was, that 
the deed \as to be executed and delivered to Mr. Pasco after 
the return of Mrs. Gamvle ; she returned late in January. 
Ihave never tendered the decd to Mr. Pasco, but had it 
ready and so informed him, and that Mr. Sluan had said that 
he could not pay the note due in May, and tor that reason 
I did not deliver the deed to Mr. Pa-vo. 

Wm. A. Beurd testified in behalf of plaintiff: Was in 
Col. Gamble’s office in Tallahassee 15th November, 1872. 
Col. Sloan and Mr. Pasco came in, and Sloan stated that he 
came to see Col. Gainble for the purpose of obtaining an ex- 
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tension of the time on payment of the balance on the plan- 
tation. That he had purchased May’s interest. He made 
a proposition to make certain payments if the new arrange- 
ment was accepted. I indorsed the credits on the old note 
of the two drafts on that day. Col]. Sloan expressed himself 
as under obligations to Col. G. for giving him this extension. 
I heard nothing said about a sale or purchase of lands, but 
the arrangement was entirely upon an extensiun of time. I 
did not understand that Col. Gamble received the new notes 
in satisfaction of the old ones, but I understood he held the 
old notes as his property until the new arrangement should 
be consummated. 

M. D. Papy, witness for plaintiff, testified: In August, 
1873, was in Savannah and received a letter from Mr. Gam- 
ble with a deed of the land to Sloan, »xecuted by Gamble 
and his wife, and the notes signed by May and Sloan, with 
a request in the letter to tender the deed to Sloan, in per- 
formance of the understanding or argeement made in No- 
vember, 1872, and to deliver the deed and original notes if 
Mr. Sloan would pay the amount of the note due May Ist, 
1873, and deliver the other notes and mortgage to secure 
them. I called on Mr. Sloan and explained the object of 
the visit, exhibited the deed and the old notes, and made 
the proposition authorized by Col. Gamble. Mr, Sloan said 
he could not pay the money at that time. 

Cross-Ex.—I1 do not recolicct that Col. Sloan demanded 
the note payable in May from me: I understood those notes 
were in the hands of Mr. Pasco as Mr. Sloan’s agent, and 
that of course it was in his own control. I returned the pa- 
pers to Col. Gamble and wrote him the result of the in- 
terview. 

Col. Sloan recalled.—The credits of the two drafts were 
not made in my presence ; it was not asked for; never was 
expected ; they were paid upon the new contract. The new 
notes were filled up and I signed them at Tallahassee, and 
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they were deliverd to Mr. Pasco as the property of Col. Gam- 
ble. That is my understanding. 

S. Pasco vecalled.—-I did not see the credit entered on the 
note; if it was done in my presence my attention was not 
ealled to it. In regard to the side talk with Col. Gamble, I 
did suggest the two ways mentioned in his evidence, in 
which he could retain his security, but neither of them was 
incorporated in the bargain. The uew notes are still in my 
hands in accordance with the original agreement, as Col. 
Gamble’s property, whenever he gives me the deed and tie 
old notes as he agreed. I have no authority even to deliver 
them to Col. Sloan. Col. Gamble has never notified me 
prior to the commencement of this suit that he would recuse 
to curry out the new agreement. le has sought my aid in 
relation to the $1,957.20 note, and I have written Col. Sloan 
in regard to it. 

Cross-Ev.—The aid I reterred to was to make the propo- 
sition for the extension of the note due May Ist, and otier 
matters. Prior to this, Col. Gamble complained to me that 
Col. Sloan had not paid this note. I reminded Col. G. that 
he was thie first defaulter in failing to deliver me the deed 
as he had agreed. 

This is the substance of all the testimony incorporated 
in the record as given before the jury. Upon the trial of 
the traverse before the judge, Alvin Mey, one of the de- 
fendants, testified that he had sold his interest in the lands 
to Sloan and assigned the bond to Sloan & Co. “ That 
Sloan was to give him so much, a certain amount for his 
interest in the lands and half the profits accrued at that time, 
and to take up his paper in the hands of plaintiff, and the 
agreement was carried out January 1, 1873, and he received 
the amount due him in the arrangement.” 

Mr. Sloan, upon the traverse before the judge, testified 
that the indursement on the bond for title was signed by 
M. y, and was asa collateral security to A. M. Sloan & Co. 
That he bought May’s interest in his individual capacity, 
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with the understanding that he should become re-ponsible 
to plaintiff, and asked plaintiff to extend the time of pay- 
ment for a year, which he did. That after the purchase 
from May, he went to plaintiff and made the arrangement 
set forth in the papers submitted, and that two months atter 
the making the arrangement with plaintiff? le paid May 
$7,800, believing that plaintiff would carry out lis part of 
the agreement. The whole matter oi the business with Mar 
was explained to plaintiff at the time of the new agreement 

On cruss-exainination, Slow testified that the paymeut to 
May was a credit on his liability to hiin, and he was seek! ¥ 
to collect that debt, and May still owes him a large balance, 
which is a part of the same indebtedness on wihiicii the creuit 
was made. 

Col. Gamble also testified upon the traverse, that his aciou 
in the transaction on the 15th November, is72, “bad wot 
the remotest connection with any transaction between May 
and Sloan, and that he had no idea till to-day that Sloan 
paid May any consideration for the land.” That all the 
propositions came from Mr. Sloan. That Mr. Pasco did not 
act in his behalf at all except in the matter of the last propo- 
sition (as to time and interest) which Sloan rejected. 

The 4th, 5th and 6th errors assigned are as fulluws : 

4. In the trial of the issues raised by the pleadings, the 
rulings of the court were erroneous and debarred the jury 
from bringing in a verdict for the defendant upon any of tie 
issues, and the new trial applied for should have been 
awarded. 

5. The court misled the jury in its charge upon the law 
applicable to the first, second and third pleas of the de- 
fendants. 

6. The merits of the case are with the appellants and they 
are entitled to a verdict and judgment upon the while cace 
as presented by the record. 

As to the said errors numbered 4 and 5, it may prope ly 
be remarked that they are very general in their character, 
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but not more so than the exceptions to the charge of the 
judge to the jury. The only exception is to the whole charge 
in these words, “To which said opinion and charge of the 
court upon every of the defendant’s pleas, the said de- 
fendants by their attorney did then and there except.” 

In Lincoln vs. Claflin, 7th Wallace, 132, 139, the opinion 
of the court has this language: “It is possible that the 
court erred in its charge upon the subject of damages in di- 
recting the jury to add interest to the value of the goods. 
Interest is not allowable as a matter of law except in cases 
of contract, or the unlawful detention of money. In cases 
of tort its allowance as damages resis in the discretion of the 
jury. But the error, if it be one, cannot be takeu advantage 
ot by the defendants, for they took no exception to the 
charge on that ground. The charge is inserted at /ength in 
the bill. * * * It embraces several distinct propositions, 
and a general exception in such a case cannot avail the party 
if any one of them is correct.” 

Now, while the judgment thus announced by the Supreme 
Court of the United States is based upon a rule adupted 
regulating the practice in that court and is in accordance 
with the very general practice of the State courts, and with 
the rules of this court, we have not been ine!ined to hold 
parties to the very letter, and have subjected ourselves fre- 
quently to much labor and inconvenience by relaxing it, and 
we are not now inclined to be rigid. 

The Supreme Court of the U.S. in the case cited found, 
by exploring at randum the charge of the court, an error 
which would have been fatal had an exception been taken to 
the particular language of that portion of it, yet because the 
appellant had merely entered a general exception to the 
whole charge, the court finding it generally correct, refused 
the benefit of the error to the party injured by it. See also 
Pratt vs. Foot, 5 Seldet, 463; Shepherd vs. Benton, 20 
Towa, 41; Spray vs. Scott, [b., 473. 

In the case at bar we find the charge given at length, 
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covering some six written pages, with the single exception 
to the whole charge as above noted. 

As the charge of the court upon the matter of the first 
plea contains but one or two brief propositions, the general 
exception as to that is not subject to a strict enforcement of 
the rule. 

The 5th ground of error, that the court “ misled the jury 
in its charge upon the law applicable to the first, second 
- and third pleas,” we will briefly consider, but in order to as- 
certain in what the error consisted we are obliged to resort 
to the brief and argument of counsel in order to find the 
point of the objection ; and the part of the charge as to the 
first plea so objected to is as follows: “It is incumbent on 
the defendant to prove that he has paid the notes sued on; 
this may be either in money, or if by other notes, he must 
show that they have been paid.” The opinion ot Ch. Justice 
Marshall is quoted in opposition to this, (6 Cranch, 253,) as 
follows: ‘ The note of one of the parties, or of a third per- 
son, may by agreement be received in payment. The doc- 
trine of nudum pactum does not apply to such a case, for a 
man may, if such be his will, discharge his debtor without 
any consideration.” 

The charge of the circuit judge was, however, in our judg- 
ment applicable to the case as it appeared in evidence. The 
defendant Sloan says he gave the drafts and the new notes 
as a “payment” of the original notes held by Gamble ; but 
he does not swear that Gamble vecezved or agreed to receive 
them in payment of the old notes, or that Sloan proposed it 
to him. Sloan’s testimony isto a conclusion of law and fact, 
and not to the facts from which such a conclusion can be 
drawn. Sloan’s testimony further shows that the new notes 
were not delivered to or received by Gamble at all, but were 
to be delivered upon the happening of another event, which 
has not transpired. Gamble swears that he did not receive 
the notes in payment or in satisfaction of the old notes. 

The Supreme Court of New Hampshire in Elliot vs. 
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Sleeper, say we have settled, after much deliberation, that the 
receipt of a note is not a payment of a prior debt, unless by 
express argument. 

In 7 Foster, 253, the same court say, a promissory note is 
not a payment of a pre-existing debt, unless there be an 
agreement to that effect when the nore is given. 

In 15 New Hampshire, 332, it was held that to make a 
note a payment of a pre-existing debt, there must be either 
an express agreciment to receive it in payment, or there must . 
be circutastances from which an agreement might be inferred. 

Lord Kenyon says in Puckford vs. Maxwell, 6 T. I. 52, 
Where a Dill is given ior a debt, and in payment of it, if the 
bili which a» given in payment do not turn out to be produe- 
tive, it is not thet which it purports to be, and which the 
party receiving it expects it to be, and therefore he may con- 
sider it a nullity and act as if no bill had been given at all. 

In Bank vs. Bobo, 9 Richardson, 31, the court say, to con- 
stitute anything else than money a payment, it must be ae- 
cepted as such, or payment in fact aust result from it. The 
ease of Peters vs. Burnhill, 1 Lill (S. C.,) 236, a, was a case 
where a note was set up as payment, and the court held if it 
Was accepted as such, it might be so regarded. In Costello 
vs. Cave, 2 Hill, 531, the judge says that if a bill or note be 
given on account of «a previous debt, this is no payment un- 
less it be expressly accepted as payment, or produce payment, 
and see Mvoring et al. vs. M. Mutual Ins. Co., 27 Ala., 254, 
fully sustaining the almost universal doctrine. 

In the entire absence of any proof going to show that 
Gamble received the notes as a payment, or agreed that 
the entire transaction should then operate as a payment, there 
was nothing befure the jury to establish a payment of the 
original notes. lad the new uotes been delivered to Gam- 
ble and retained by him, it would then, under the circum- 
stances uf this case, have been a question to be submitted to 
the jury whether such an agrecment was made. ‘I'he mere 
giving of the new notes, and their acceptance, in considera- 
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tion of a precedent debt is not a payment and does not ex- 
tinguish the debt, unless such agreement can be deduced 
froni the circumstances, or unless, in the language of cases 
cited above, the new notes “ produce payment,” or payment 
in fact “results from it.” And the language of the circuit 
judge in the charge upon the point is very nearly synony- 
mous with that quoted from 9th Richardson and 2d Hill, 
and fully sustained in Puckford vs. Maxwell. Maine, Ver- 
mont and Massachusetts are the only States in which a dif- 
ferent rule has prevailed, and in those States it has recently 
been modified to the extent that the giving and receiving 
of a new note for a prior indebtedness is presumptive evi- 
dence of payment. In the case at bar there was no evidence 
from which the jury could well infer that a payment was 
made beyond the amount of the two drafts which were in- 
dorsed upon the past due note of May and Sloan, and subse- 
quently paid. 

As to the second plea, accord and satisfaction, the defen- 
dants plead “ that the plaintiff received from defendant Sloan, 
upon a valid bargain and agreement entered into between 
them, in lieu of the notes sued upon, and in fril satisfaction 
and discharge of the same,” the drafts and notes mentioned. 

“ Accord and satisfaction, (says Parsons on Contracts,) is 
substantially another agreement between the same parties 
in satisfaction of the furmer one, and also an execution of 
the latter agreement. This is the meaning of the ancient 
rule, that accord without satisfaction is no bar to an action : 
and it used to be laid duwn in the earlier books with great 
exactness that the execution of the accord must be complete 
and perfect. So, indeed, it must be now, except where the 
new promise itself is, by the accord or agreement, the satis- 
faction for the debt or broken contract. * ” ad . 
Generally, but not universally, if the new promise be founded 
upon a new consideration and is clearly binding on the orig- 
inal promisor, this is a satisfaction of the former claim, and 
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otherwise it is no satisfaction. * % If the new 
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promise is executory, and is not binding, it is no satisfaction 
until it be executed, and although it is to be performed on a 
future day certain, the promisee may have his original ac- 
tion before the new promise becomes due.” 2 Parsons on 
Con., 681, 5th edition. 

A plea that the plaintiff accepted an order of the defen- 
dant on a third person for a given sum in satisfaction of the 
promises, is no bar to an action for the original cause of in- 
debtedness; nor is a plea good as an accord and satisfaction 
that the plaintitf agreed to accept the note of a third person, 
which, on being tendered, he refused to accept. Hawley vs. 
Foote, 19 Wend., 516. 

The charge of the court upon the matter of the second 
plea is found to be somewhat general, and contains proposi- 
tions which are good in law. If the defendant desired a 
more specific charge, he had an opportunity and the right to 
request it, and to suggest such instructions as he desired 
should be specifically given, according to his view of the 
case. We do not think the jury were misled by the instrue- 
tions given, and unless it appears to be probable that they 
were led to a misapprehension of the case or the law, by the 
absence of more full and minute instructions, there would 
be no propriety in disturbing their finding. The charge 
was not violative but was in accordance with the law already 
quoted from standard authority. The jury were correctly in- 
structed as to their duty in reference to the finding of the 
facts necessary to sustain the plea, and we cannot disagree to 
their conclusions. The new agreement proved was an 
agreement assented to on the part of the plaintiff at the re- 
quest of the defendant Sloan, and for his benefit exclusively, 
without any consideration to plaintiff beyond the promise 
of more promptness in making payment of the money due 
and to becomedue. The agreement was entirely executory, 
except as to the two drafts of $1,000 each. There was no 
new agreement to purchase the land, no new or other con- 
sideration as to its price, but a mere consent by plaintiff to 
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convey to Sloan as assignee of May, the assignment having 
been executed long before, and to which the plaintiff was 
not a party. The amount of the two drafts was indorsed as 
so much received upon the old notes, on the same day—a 
circumstance confirmatory of plaintiff’s testimony as to the 
character of the whole transaction, for if he had regarded 
the agreement as a satisfaction of the former notes, he would 
very naturally have treated them as satisfied and not as 
subsisting demands. The effort to treat the accord as exe- 
cuted by the delivery to Mr. Pasco of the new notes and the 
mortgage, can scarcely be treated seriously in the face of the 
advice of the depositary to the plaintiff, to the effect that in 
case of the non-payment of the drafts, he could fall back’ 
upon the original notes, whether the adviser be deemed the 
attorney of the plaintiff or of the defendant, or of both, on 
that occasion, and the absence of any vestige of consideration 
or benefit to the plaintiff, the amount of the drafts being 
much less than was already due, left no shadow of legal ob- 
ligation on the part of the plaintiff to perform. The drafts 
were given and received to be applied upon the original in- 
debtedness and were so applied. 

As to the third plea as a defence upon equitable grounds, 
the only facts alleged and necessary to be considered in ad- 
dition to those already referred to, are, that Sloan was the 
surety of May upon the original notes, and that by the terms 
of the new agreement with the plaintiff, May sold to Sloan 
his interest in the lands, and upon the further consideration 
that Sloan would assume and pay the balance due for the 
lands to plaintiff, the plaintiff thereupon received and ac- 
cepted Sloan as the purchaser, and assented to his taking 
possession of the same, and released the defendant May from 
all further liability, &c. 

In this plea the only fact additional to those set up in the 
previous plea, and as an equitable consideration, is that of 
the purchase by Sloan from May in pursuance and in conse- 
quence of his changed relations toward the plaintiff. The 
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proofs on the subject were that “after the purchase from 
May he went to plaintiff and made the arrangement set 
forth in fhe papers submitted,” and two months after this 
arrangement he paid May for his interest in the land “ by 

ercditing im with the amount” on a previous Liability to 
Sloan, May still owing him a large sum; and this is the tes. 
timony of Sloan himsel!. 

The equitable premises being thus swept away by the de. 
fendant’s own testimony, it is unnecessary to consider the 
subject further. The charge upon this third ground of de- 
fence covers, in puint of fact, the whele case, and we cannot 
ascertain upon an examination of it what portion of it is 
erroncons as applied to the pleadings and the facts proved. 
Nor does it discloze the fact that the court sought to pre- 
Judge the case ; and upon the whole case we are of the opin- 
ion that no error was committed by the court in the charge 
which tended to prejudice the rights of the defendants under 
the law and the tacts. Although the exceptions may show 
that there has been a mistake in the directions of the court 
to the jury, yet if it be upon a point on which justice has 
been done, or in which a mistake could not have altered the 
verdict, a new trial will not be granted. Ross vs. Bank of 
Burlington, 1 Aiken (Vt.) 43; Randall vs. Parramore, 1 
Fla., 409; McKay vs. same, 5 Fla., 268; Doggett vs. Willey, 
6 Fla., 482; Proctor vs. Hart, 5 Fla., 465. 

We have given the principal and material parts of the tes- 
timony upon the trial, and as it appeared befure the court 
upon the traverse of the affidavit upon which the attach- 
ment was issued, for the purpose of determining: thereon 
whether the judge erred in deciding that the aftidavit was 
true as to the allegation of indebtedness, and our judgment 
is that he committed no error in his finding upon the law 
and the facts in favor of the plaintiff. 

The other points made by the assignment of errors are- 
covered and disposed of in determining the questions stated. 

The judgment of the Circuit Court is affirmed with costs. 
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Ricnarp Dvuxres, Arpeniant, vs. Tun Srare or bioripa, 
APPELLEEF, 


1. Where there is a deficiency of grand jurors, tie Court, upon issuing a 
renire, May restrict the sheriff in his seieciton to persons diawa trom 
the list furnished by the county commissioners under scctions 2 and 
3 of Chap. 1628, Laws of Florida, and the tiqiirea number of per. 
sons may be drawn from such list by the couni, judge, the cierk of 
the Circuit Court and the sheriff. The starate does not probibit such 
course, nor does it direct a ditierent ascthed, and this course is mm en- 
tire harmony with the spirit and the gener] iniertion of the Leygis- 
lature. 

2, Where it is alleged that the Judge erred in refusing to give to the jury 
certain instructions prayed by defendant's counsel, and ti.rt the Judge 
charged the jury oraliy and notin wring upon comiain points, the 
record of the case should show affirmiativery tuat the alleges facts so 
alleged to be erroneous transpired. The recital in a motion for a new 
trial of such grounds of the motion is not enouga, aad tic Court will 
not consider the matter so presented. 

3. The Court charged the jury»that “the killing being proved, th ugh 
nothing else be shown, the offence 18 murder, ile buriiven of exteuua- 
tion being thrown on the accused :” Jiid, iuat isis is erroneous, 
Under the laws of this State, (1868,) itis jor tuc jury to determines 
from all the circumstances of the case, WhetlL er the offense is murder 
in the first, second or third degrees, or tas) -iwugute:, or jus‘ifiable or 
excusable homicide. The presumption that the offence 3 murd¢ r 
manslaughter, or justitiable or excusa ie homiciue, is a pros unpiuon 
of fact to be found by the jury, ani net a presumptiva of law to be 
drawn by the Court. Such a camer ts noi “exclusiv ty on poiuts 
of law,” as is required by our statutes, Tie opinion of tue Court in 
Gladden vs. The State, and Dixon vs. The diate, le fla. Lep., com- 
mented upon. 4 


4. Where, under an indictment for murder, tie Court charge sae jury 
that “if you find the prisoner gilt), is is cor you tosay trom tie 
evidence whether he is guilty 0) murine dic first, second or thud 
degree ; if you find trom the evidence be is not Suilty in either e- 
gree, you will return a verdict of not guilty,” this os helu w beer. , 
as it precluded the jury from finding a verdict ior wiauslaughter, ond 
as they did not find him guiltless, they were lorced to find him guiiiy 
of murder. 
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Appeal from the Circuit Court of the First Judicial Cir- 
cuit for Jackson county. 

Richard Dukes was indicted and convicted of murder in 
the first degree at the fall term, 1873, of the Cireuit Court of 
Jackson county. 

The following charge was given to the jury : 

By the statues of Florida there are three degree of mur- 
der. The first is defined by the statute to be when the kil- 
ling is perpetrated from a premeditated design to effect the 
death of the person killed, or any human being. The 2d is 
when perpetrated by any act immediately dangerous to 
others and evincing a depraved mind, regardless of human 
life, although without any premeditated design to effect the 
death of any particular individual. The 3d is when perpe- 
trated without any design to effect death, by a person en- 
gaged in the commission of any felony. 

Murder’is defined to be when a person of sound mind and 
discretion unlawfully kills a reasonable creature, with malice- 
aforethought, either express or implied. Express malice is 
when one with a deliberate ind and formed design doth 
kill another, which design is evidenced by lying in wait, 
antecedent threats, former grudges, and concerted schemes, 
to do him some bodily harm. The law implies malice when 
one man kills another suddenly without any or without con- 
siderable provocation. 

All homicide is presumed to be malicious, and conse- 
quently to amount to murder, unless when it appears upon 
evidence to be either justified, excused, or on account of ac- 
cident, or self-preservation. 

When the act is committed deliberately, with a deadly 
weapon, and is likely to be attended with dangerous conse- 
quences, the malice requsite to murder will be presumed : 
the law infers that the natural or probable effect of any act, 
deliberately done, is intended by its actor. 

The killing proved, even though nothing else be shown, 
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the offence is murder, the burden of extenuation being then 
thrown on the accused. 

You must be satisfied from the evidence that every mate- 
vial allegation in the indictment has been proved as alleged. 

To make a man principal in a murder, it is not necessary 
that he should inflict the mortal wound. It is sufficient if 
he be present, aiding and abetting the act; nor is it neces- 
sary there should be a particular malice against the deceased ; 
it is sufficient if there be deliberate malignity and depravity 
in the conduct of the accused. 

The dying declarations of a person who expects to die, re- 
specting the circumstances under which he received a mor. 
tal injury, are admitted as evidence; they are admitted from 
the necessity of the case to identify the prisoner, and to es- 
tablish the circumstances of the direct transaction from which 
the death results. Dying declarations must be made under 
a sense of impending dissolution and a consciousness of the 
awful occasion. 

It is not necessary to prove expressions implying appre- 
hension of immediate danger, if it be clear that the party 
does not expect to survive the injury, which may be collected 
from the general circumstances in evidence before you of 
his condition. 

When dying declarations, made under the belief of im- 
pending death, are inconsistent with each other, it is the duty 
of the jury to weigh them and to determine which of them 
is to be believed. The death being established by the proof 
before you, it is your duty to enquire if the deceased came 
to his death by the unlawful act of the prisoner at the bar. 

If from the evidence a reasonable doubt arises in your 
minds whether, on the one hand, the death of McDaniel re- 
sulted from accidental causes, or, on the other, from the de. 
liberate and wicked act of the prisoner, you should give the 
prisoner the benefit of such a doubt. 

If you believe from the whole evidence, beyond a reasona- 
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ble doubt, the prisoner wilfully, and without any justifiable 
cause, inflicted the wound on McDaniel, or aided and 
abetted in the infliction, agd the wound was ultimately the 
cause of the death of McDaniel, you may find ac- 
cused guilty. It makes no difference whether the wound 
was in its own nature instantly mortal, or whether it be- 
came the cause of death by reason of the deceased not hay- 
ing adopted the best mode of treatment ; the real question 
for you to determine is whether in the end the wound in- 
flicted by accused was the cause of the death. But it is for 
you to determine whether the death of the deceased was oc- 
easioned or accelerated by medicines administered, or the 
dysintery with which he was afilicted. 

But if you believe from the evidence the wound inflicted 
was not dangerous in itself, and death was evidently occa- 
sioned by grossly erroneous and bad treatment, the original 
author will not be accountable. But if you believe from the 
evidence of the two physicians who have been examined and 
testified before you that the wound was mortal or danger- 
ous, the person who inflicted it cannot shelter himself under 
the plea of erroneous or bad treatment. 

When acts are of an official character, the concurrence of 
official persons, a presumption arises in favor of their due 
execution, for everything is presumed to be duly and right- 
ly performed until the contrary is shown. So, also, when 
a person who is generally known and admitted as a public 
officer, may generally officiate without producing his com- 
mission or appointment, and his acts are prima facie legal. 

It is for you to determine from the evidence whether 
George Robinson who issued the warrant exhibited on this 
trial was authorized to officiate and execute the warrant. 

If any one under color or claim of authority unlawfully 
arrest or actually attempt, or offer to arrest another, he does 
so at his peril, and if the person whom he offers to arrest re- 
S108, and in his resistance kills the aggressor, it is not mur- 
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der in the first degree but may be of a lesser degree, accord- 
ing to the circumstances. 

If from the evidence you are satisfied that McDaniel having 
in his possession a warrant from Justice of the Peace George 
Robinson of Jackson county, for the arrest of Harrod Gil- 
lam, Richard Dukes, Willis Dukes, Sanders Tazwell and 
George Wilson, believed he was lawfully authorized to arrest 
those parties, who were charged with a felony, and he so 
believing attempted to arrest them, then he was not so un- 
lawfully acting as would constitute his acts such an offence 
against the person as would authorize these parties to resort 
to violent and extreme resistance, and if under such cireum- 
stances the prisoner, and those charged with him, did resort 
to violence which resulted in the death of McDaniel, it is 
homicide, and it is for you to say from all the evidence before 
you in what degree. 

If a person upon meeting his adversary unexpectedly, who 
had intercepted him upon hie lawful road, and in his lawful 
pursuit, accept a fight when he might have ‘avoided it by 
passing on, the provocation being sudden and unexpected, 
the law will not presume the killing to have been upon an 
ancient grudge, but upon the insult given by stopping him 
on the way, and it will not be murder in the first degree. 

If the deceased was approaching the prisoner’s path with 
the intention of assailing the prisoner, and became irresolute 
and stopped, or abandoned his intention, leaving the pris- 
oner full liberty to pass, and the prisoner, with a design of 
slaying the deceased, brought on the attack, the killing is 
murder in the first or second degree, according to the cireum- 
stances proved before you by the witness. 

If you believe the prisoner at the bar conspired with oth- 
ers, with deliberate, malignant, and depravity of conduct, to 
effect the death of any human being, and you are satisfied from 
all the evidence and circumstances detailed upon this trial, 
together with the sworn statement of the prisoner, he did 

conspire with others with a premeditated design to effect the 
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death of McDaniel, and they did shoot and wound Me- 
Daniel, and he died of the wound so received, and you are 
satisfied the prisoner was present, whether he shot the gun 
himself or not, he is equally guilty with the others, for all 
who were aiding and abetting the act are guilty of murder 
in the first degree. 

But if from all the evidence and circumstances detailed be- 
fore you, and the statement of the prisoner, which is evidence 
before you, you are satisfied beyond a reasonable doubt that 
the shooting of McDaniel was perpetrated by the prisoner, 
or he was present aiding and abetting the act, or that such 
act was imminently dangerous to others and evincing a de- 
praved mind regardless of human life, although without any 
premeditated design to effect the death of any particular in- 
dividual, and you are also satisfied that McDaniel died in 
consequence of the wound thus inflicted upon him, you may 
find the prisoner guilty of murder in the second degree. 

But should you conclude from the whole evidence before 
you, beyond q reasonable doubt, that the shooting was done 
without any design to effect death, but was done while the 
conspirators were engaged in the commission of any felony, 
you may find the prisoner guilty of murder in the third 
degree. 

If from all the evidence and circumstances connected 
therewith, that the shooting of McDaniel was done by the 
prisoner or those whom he was aiding and abetting, under 
circumstances justifiahle or excusable, then you may acquit 
the prisoner. 

If you are satistied from the whole evidence, together 
with the statement of the prisoner at the bar, that when the 
parties met on the night of the occasion alleged in the 
indictment, McDaniel’s party were the aggressors, and the 
accused endeavored to decline a struggle, but afterwards 
McDaniel and his party closely pressed them and they or 
either of them, to avoid their own destruction, shot McDaniel, 
it is homicide excusable. 
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As the sole judges of the evidence, it is for you to weigh 
the statements of the witnesses, their credibility, and the 
statement of the prisoner under oath before you, and you 
will determine how much you will receive as true, and how 
much you will reject, and after a careful review and consid- 
eration of all the facts and circumstances before you, render 
your verdict accordingly. You must, however, bear in 
mind in coming to your final conclusion that every reasona- 
ble doubt has been removed of the probability of guilt, for 
if there exist in your minds such a doubt, it is your duty to 
give this prisoner the benefit of it, and you will acquit him. 

If you find the prisoner guilty, it is for you to say from 
the evidence whether he is guilty of murder in the first, sec- 
. ond or third degree. If you believe from the evidence he 
is not guilty in either degree, you will return a verdict of. 
not guilty. 

Prisoner’s counsel prayed for a new trial on the following” 
grounds : . 

1, The verdict of the jury was contrary to the evidence. 

2. The verdict of the jury was unwarranted by the evi- 
dence. 

3. The verdict of the jury was unsustained by the evi- 
dence. 

4. The court erred in overruling the pleas of abatement 
filed by the prisoner. 

5. The court erred in reading the statutes of Florida 
passed in 1868 to the jury, defining murder in the first, sec- 
ond and third degree, and then telling the jury verbally, 
and not reducing it to writing before spoken to the jury, as 
to what was the punishment for murder in the first, second 
and third degree, and what the statute of 1868 said as to a 
general verdict. 

6. The Court erred in not giving the following charges 
asked by prisoner’s counsel to the jury, as follows : 

1. A private person or persons are not authorized to arrest 
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for any offence, except the offence is committed in their im- 
mediate presence. 

2. Neither is an officer authorized to arrest an offender of 
the law, unless the offence is committed in his immediate 
presence; all other arrests by an officer must be made by 
lawful authority. Lawful authority is a warrant issued by 
a judge, justice of the peace, or other officer empowered to 
issue warrants for arrests, and they must be founded upon 
an affidavit of some person making a specific charge of some 
offence against the laws of the land. 

3. If you believe from the evidence that Erasmus Me- 
Daniel was not a constable or bailiff of Jackson county, but 
that he assumed to be a constable or bailiff, and possessed 
himself of the paper issued by the Justice of the Peace, 
George Robinson to Isaac King, for the arrest of Harrod Gil- 
lam, George Wilson, Sanders Tazwell and Richard Dukes, 
and called to his aid a posse, and arrested Harrod Gillam and 
George Wilson, that they broke his arrest, and fled from him, 
McDaniel and his posse, that McDaniel with his posse pur- 
sued them and were armed and arrayed in a warlike manner, 
and was seeking to arrest them again, with Sanders Tazwell 
and Richard Dukes, and while attempting the arrest of said 
parties by force he received a mortal wound, then you will 
acquit the prisoner. 

4, If you believe George Robinson, a Justice of the Peace, 
of Jackson county, issued a paper purporting to be a war- 
rant for the arrest of Harrod Gillam, George Wilson, San- 
ders Tazwell and Richard Dukes, for an offence charged to 
have been committed in Gadsden county, and without an 
affidavit made before him, charging an offence against said 
parties, that paper was no lawful warrant, but was void in 
jaw. And if you believe Erasmus McDaniel, the deceased, 
possessed himself of that paper and summoned an armed 
posse and was proceeding probably to arrest the parties there- 
in named, he and all others assisting him were trespassing, 
and in arresting the parties committed a felony, and if they 
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attempted to arrest they were attempting to commit a felo- 
ny, and the parties were justified in repelling him and his 
posse by force, and if deceased was killed or received a mor- 
tal wound from which he died, the defendant, if engaged in 
the repelling the deceased in his unlawful efforts to arrest 
him under said paper, would be justified, and you will acquit 
the prisoner. | 

If you believe trom the evidence the deceased received 
a mortal wound, from which he afterward died, while en- 
gaged in an act that then was reasonable ground to appre- 
hend a design on the part of deceased to commit a felony 
upon the prisoner and those with him, or to do some great 
personal injury to him or them, and there was imminent 
danger of such design being acccomplished, you will find the 
prisoner not guilty. 

It is false imprisonment for a private party or posse, a 
person who is not a constable, bailiff or other officer of the 
law, to arrest a party or parties, and is under our statute a 
felony, and if slain in the act or attempting its commission, 
is justified, and not guilty of any offence and will be ac- 
quitted. 

If you have areasonable doubt as to whether the de- 
ceased, when he died, died of the wound, or whether the 
deceased was an officer, or whether he had abandoned his 
design to false imprison any of the parties, you will give the 
prisoner the benefit of these doubts, but they must be reas- 
onable doubts, not trivial. 

It is not necessary that actual danger to prisoner did 
exist at the time the deceased was wounded to justify the 
injury, but if there was a reasonable ground to apprehend a 
design to commit a felony, or to do some great personal in- 
jury, and there should be imminent danger of such design be- 
ing accomplished by the deceased and the parties acting with 
him, upon the prisoner and the parties with him, then you 
will acquit the prisoner. 

If a man repel force by force in defence of his person, 
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habition or property, against one who manifestly intends oy 
endeavors by violence to surprise, to commit a known felo- 
ny such as murder, false imprisonment and the like, in those 
cases he is not obliged to retreat, but may pursue his adver- 
sary until he has secured himself from all danger, and if 
in so doing the party is killed, the killing is justifiable and 
the party will be acquitted. 

The fact that deceased and his posse believed that they 
were acting legally when they were not, their belief will not 
justify their action in committing or attempting to commit 
a felony, and if killed while acting, the killing is justifia- 
ble and the prisoner will be acquitted. 

7. The court erred in charging as to what was murder in 
the first degree under our statutes, merely giving the defini- 
tion of murder at common law only. 

8. The court erred in charging the jury that the killing 
proved, even though nothing be shown, the offence is mur- 
der, the burden of extenuation being then thrown on the 
accused. 

9. The court erred in charging on the subject of the dying 
declarations of deceased and admitted as evidence, that they 
are admitted from the necessity of the case to identify the 
prisoner and to establish the circumstances of the direct 
transaction from which the death results. 

10. The court erred in charging “the death being estab- 
lished by the proof before you, it is your duty to inquire if 
the decease came to his death by the unlawful act of the 
prisoner at the bar.” 

11. The court erred in charging the jury, “ If you believe 
from the whole evidence beyond a reasonable doubt, the pris- 
oner wilfully and without any justifiable cause inflicted the 
wound on McDaniel, or aided and abetted in its infliction, 
and the wound was ultimately the cause of the death of Mc- 
Daniel, you may find accused guilty.” . 

12. And in charging that when acts are of an official char- 
acter, or require the concurrence of official persons, a pre- 
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sumption arises in favor of their execution, for everything is 
presumed to be duly and rightly performed, until the con- 
trary is shown. 

13. And in charging “so also a person who is generally 
known and admitted as a public officer may generally offi- 
ciate without producing his commission or appointment, and 
his acts are ‘ prima facie legal.’ ” 

14. And in charging it is for you to determine from the 
evidence whether George Robinson, who issued the warrant 
exhibited on this trial, was authorized; and also whether 
McDaniel was authorized to officiate and execute the 
warrant. 

15. And in charging, “ If any one under color or claim of 
authority unlawfuly arrest or actually attempt or offer to 
arrest another he does so at his peril, and if the person whom 
he offers to arrest resists, and in his resistance kills the ag- 
gressor, it is not murder in the first degree, but may be of a 
lower degree according to the circumstances, 

16. And in charging, “If from the evidence you are satis- 
fied that McDaniel, having in his possession a warrant from 
Justice of the Peace George Robinson of Jackson county, 
for the arrest of Harrod Gillam, Richard Dukes, Willis 
Dukes, Sanders Tazwell and George Wilson, believed he was 
lawfully authorized to arrest the parties who were charged 
with a felony, and he so believing attempted to arrest them, 
then he was not so unlawfully acting as would constitute his 
act such an offence against the person as would have au- 
thorized these parties to resort to violence and extreme resis- 
tance, and if under such circustances, and those charged with 
him, did resort to violence which resulted in the death of 
McDaniel, it is homicide, and it is for you to say from all 
the evidence before you, in what degree.” 

17. The court erred in the charges given after the above 
paragraph, and the charge taken altogether is erroneous as 
to defining the several offences under the indictment as 
murder in the first, second and third degrees, and not fully 


¢} 











510 SUPREME COURT. 

















defining and charging the jury as to what was justifiable 
homicide under the 5th section of the act of 1868. 

18. The court should grant the prisoner a new trial, be- 
eause upon the evidence before the jury, the prisoner is not 
guilty of the offence found by the verdict of the jury. 

Which motion being refused, the case was brought to this 
court by writ of error and the following grounds of error 
assigned : 

1. The court erred in overruling the plea in abatement. 

2. The court erred in not giving the charges asked for by 
defendant’s counsel. 

3. The court erred in reading the statutes of Florida 
passed in 1868 to the jury, defining murder in the first, sec- 
ond and third degree, and then telling the jury verbally, and 
not reducing it to writing before spoken to the jury, as to 
what was the punishment for murder in the first, second and 
third degree, and what the statute of 1868 said as to general 
verdict. 

4. The court erred in charging the jury that the killing 
proved, even though nothing else be shown, the offence is 
murder, the burden of extenuation being then thrown on the 
accused. 

5. The court erred in his charge as to the dying declara- 
tions of the deceased, that they were admitted from the ne- 
cessity of the case to identify the prisoner and to establish 
the circumstances of the direct transactions from which the 
death results. 

6. The court erred in charging the jury, “If you believe 
from the whole evidence, beyond a reasonable doubt, the 
prisoner wilfully and without any justifiable cause inflicted 
the wound on McDaniel, or aided and abetted in its inflic- 
tion, and the wound was ultimately the cause of the death 
of McDaniel, you may find accused guilty.” 

7. The court erred in charging that when acts are of an 
official character, or require the concurrence of official per- 
sons, a presumption arises in favor of their execution, for 
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every thing is presumed to be duly and rightly performed 
until the contrary is shown. 

8. And in charging, “So also a person who is generally 
known and admitted as a public officer, may generally offi- 
ciate without producing his commission or appointment and 
his acts are prima facie legal.” 

9. And in charging, “ It is for you to determine from the 
evidence whether George Robinson, who issued the warrant 
exhibited on this trial, was authorized; and also whether 
McDaniel was authorized to officiate and execute the war- 
rant.” 

10. And in charging that, “If any one, under color or 
claim of authority, unlawfullly arrest or actually attempt or 
offer to arrest another, he does so at his peril, and if the per- 
son whom he offers to arrest resists and in his resistance kills 
the aggressor, it is not murder in the first degree, but may 
be of a lower degree, according to the circumstances.” 

11. The court erred in charging, “If from the evidence 
you are satisfied that McDaniel, having in his possession a 
warrant from Justice of the Peace George Robinson of Jack- 
son county, for the arrest of Harrod Gillam, Richard Dukes, 
Willis Dukes, Sanders Tazwell and George Wilson, believed 
he was lawfully authorized to arrest the parties who were 
charged with a felony, and he so believing attempted to ar- 
rest them, then he was not so unlawfully acting as would 
constitute his act such an offence against the person as would 
have authorized these parties to resort to violence and ex- 
treme resistance, and if under such circumstances, and those 
charged with him, did resort to violence which resulted in 
the death of McDaniel, it is homicide, and it is for you to 
say from all the evidence before you in what degree.” 

12. The court erred in the charges given after the above 
paragraph, and the charge of the court taken altogether is 
erroneous as to defining the several offences under the in- 
dictment as murder in the first, second and third degree, and 
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not fully defining and charging the jury as to what was jus- 
tifiable homicide under the 5th section of the act of 1868. 
13. The court should grant the prisoner a new trial, be- 
cause upon the evidence before the jury, the prisoner is not 
guilty of the offence found by the verdict of the jury. 
14. That the charge of the court was calculated to confuse 
and mislead the jury and did mislead them. 


J. F. McClellan for Appellant. 


1. The first error assigned is well taken. Sec section 10, 
acts of 1868, p. 18. This section provides for filling up the 
Grand Jury where there is a “ deficiency,” and an open ve- 
nire should have issued. The court proceeded under the 32d 
and 35th section, page 21, which provides for filling up the 
Grand Jury where there is a failure to “summons” the 
whole number. This was error, and the court further erred 
in requiring the Clerk, County Judge and Sheriff to draw 
the jurors, when it should have been done by the Clerk 
alone. 

2. The second error is well taken. The charges asked 
for were proper. The evidence in the case shows that de- 
ceased, E. McDaniel, was not an officer of any kind and that 
he had no legal warrant in his possession. As to when a 
sheriff or private person may arrest: Wharton’s Cr. Pl. and 
Pr., 88 and 97, 13 Fla., 680. McDaniel, in attempting to 
arrest, was guilty of false imprisonment (see act of 1868, see. 
18, page 9], as to assuming to be a constable ;) acts of 1868, 
page 68, section 43. As to justifiable homicide and man- 
slaughter, acts of 1868, page 63, section 5, 13. 

3. The third error is well taken. This error is covered by 
the ruling of the Supreme Court in this State. 13 Fla., 
649 and 650. 

4. This error is well taken. The charge excludes the jury 
from fully considering the evidence in the case offered by 
the State to ascertain whether there was not extenuating or 
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justifiable grounds preven by the State. Dixon vs. the State, 
13 Fla., 637, 647; Ib., 629. 

5. This error is so clearly against law that it is not neces- 

sary to recite authorities upon it. It was calculated to give 
the dying declarations greater weight than they were enti- 
tled to. 
. 6. This charge excluded from the jury their right to con- 
sider the grade of the offence as it was determined by the 
evidence. The killing might be willful and not murder in 
any degree. It might have been manslaughter. See acts 
of 1868. It is too broad and too indefinite. 

7. There was no evidence in the case to justify this charge. 
The evidence showed McDaniel was not an officer. 

8. The same objection arises to this charge. 

9. The 9th error is akin to the 7th and 8th. 

10. There was no evidence to justify this charge. 

11. The court in his charge here assigned as error is in 
conflict with that assigned in the 10th. And the charge is 
erroneous because there being no evidence that McDaniel 
had any color of title to being an officer, the charge was 
highly improper. Ifa private individual makes or attempts 
to arrest. he is a trespasser and commitsa felony. Noth. 
ing can justify his acts or excuse him, unless when the party 
commits a felony in his presence. 

12, 13 and 14. The court by its charge wholly excluded 
from the consideration of the jury whether the evidence in 
the case reduced the killing if proved to be murder in the 
second and third degree, or to be manslaughter in the first, 
second, third and fourth degree, or to be justifiable homicide. 


Cocke, Attorney General, for Appellee. 


The court below decided correctly in refusing a new trial. 

There was no objection raised as to the admissibility of 
testimony. 

There was objection raised that the prisoners jointly in- 
dicted with the defendant were not admitted as witnesses. 
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The court decided correctly on this point. Wharton’s 
American Crim. Law, 6 ed., vol. 1, marginal page 790; 1 
Greenleaf on Ev., section 363. 

The plea in abatement was properly overruled. It was 
offered under the statute defining the duty and powers of 
grand jurors. The plea was defective in not stating that no 
venire facias was ordered. 22d section, page 21 of the act 
relating to jurors, acts 1868. The plea is not sustained by 
evidence, and the presumption of law is that the record dis- 
closes the fact, which is, that the presentment was made by 
a competent grand jury. 

The second assignment of errors and also the third is an- 
swered by reference to the charge delivered by the court be- 
low. The definition of murder as given in the charge is cor- 
rect, and agrees with the statute of 1869. 1 Russell on Cr., 
marg. p. 482. 

The charge as to homicide is in accordance with the statute 
of 1868. 

If the appellant would obtain the benefit of the law for 
the punishment of homicide, he should have proven alle- 
viating circumstances. 1 Russell on Crimes, marg. p. 483. 

The fourth exception is not well taken; the authorities 
sustain the charge as correct. 1 Russell on Crimes, 483 and 
notes ;-2 How., 656; 9 Met., 93 ; Hill’s case, 2 Grattan, 594 ; 
11 Ga., 615; S. & M., 403. 

Homicide with intent to kill is murder. 3 Selden, 385; 
2 Wharton, section 944. 

The fifth charge was proper. 2 Russell on Crimes, see- 
tion 944-5. 

The sixth ground of error cannot be sustained. The 
charge is in accordance with the act of the Legislature. Act 
of 1868, p. 63, section 1. 

The seventh, eighth and ninth grounds of exception are 
clearly against recognized authorities on the subject. The- 
points embraced in these grounds of error are decided by the 
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testimony of record in this case, and are presented for the 
court to decide. 

In reference to the other points resting upon the evidence 
of record in this case, the Attorney General confined his ar- 
gument to the record. 

From the testimony it was evident that McDaniel, though 
not legally appointed as bailiff, nevertheless had in his hands 
a warrant authorizing him to arrest the -prisoner, and the 
prisoner did not know that he was not an afficer ; nor does 
it appear that McDaniel knew that he was not an officer. 

The prisoner could not question the lawful authority of a 
person with a warrant in his hands, legally issued. 

Killing a person engaged as McDaniel was may be homi- 
cide. The instruction of the court, however, was in confor- 
mity to the most approved text writers, as well as modern 
decisions, upon which the authority of 2 Wharton, sec. 944, 
and cases therein cited, is again referred to. 

There are some grounds set forth in the assignment of er- 
rors which are not contained in the bill of exceptions, and 
which could not have been inserted, because resting upon 
points of evidence not offered before the court below, nor 
offered in proof by way of mitigating the punishment from 
murder to homicide. 


RANDALL, C. J., delivered the opinion of the court. 


The first question which arises in this case, under the as- 
signment of errors, is whether the plea in abatement to the 
indictment should have been sustained. The plea sets up 
substantially that there was a deficiency of grand jurors on 
the first day of the term, and that to supply such deficiency 
the court ordered the names of ten persons to be drawn from 
the list of jurors furnished by the Board of County Commis- 
sioners, which was done by the County Judge, the Clerk of 
the Circuit Court and the Sheriff, instead of by the Clerk 
alone ; that on the second day of the term, one of the per- 
sons who had been regularly drawn and summoned as a grand 
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juror not appearing, the sheriffsummoned one of the persons 
drawn on the first day of the term in his place. The statute 
controlling this subject provides that “ in case of a deficiency 
of grand jurors in any court, writs of vendre facias may be 
issued to the proper officer to return forthwith such further 
number of grand jurors as may be required.” The law 
authorizes a special venire in case of a deficiency of grand 
jurors, and without prescribing any method by which the 
persons are to be selected, simply provides that it shall di- 
rect the proper officer “to return forthwith” the required 
number of grand jurors. It is not denied here that there 
was a “deficiency” within the meaning of the law. It is 
not denied that the venire was properly issued, or that it 
was served by the proper officer. The point made is that 
the sheriff, in selecting the individual, was not left entirely 
nnrestricted in the exercise of his judgment, but was con- 
fined in his selection to one of ten men who, upon a previous 
day, had been drawn and selected from the persons designa- 
ted as suitable to be jurors for the year by the authority upon 
whom that duty devolved. It is apparent that the law does 
not prohibit this limitation by the court of the judgment of 
the sheriff in the matter of selection. It does no more than 
direct him to return enough men to make up the deficiency, 
prescribing no method ot selection and leaving the power 
and authority of the court over the matter unrestricted. 

The whole matter is, therefore, reduced to this question: 
Can the court under such circumstances thus direct the 
sheriff ? 

Under our jury system, the law contemplates an annual 
selection of three hundred persons from the list of registered 
voters, who are to constitute the body from which the sev- 
eral juries are to be drawn, and in selecting persons from 
this number to constitute grand and petit jurors, the law is 
so framed as to render it impossible for any officer of the 
eourt to organize a jury in which there is a single person 
who has been arbitrarily chosen or selected by him. We 
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thus see that the general purpose of the Legislature was to 
condemn the system of open venires, and restrict the officer 
in his selections to persons designated as suitable by another 
power, such designation being made by a drawing where 
there was no opportunity of knowing who would be the per- 
son selected. In the present case the court, instead of per- 
mitting the sheriff to make his selections from the body of 
the county, restricted him to such men as had been selected 
for the year and to a number drawn by the clerk, sheriff and 
county judge, in the manner provided for drawing the orig- 
inal jurors. There is nostatute which prohibits this. There 
is no statutory provision to the effect that this selection shal] 
be left to the discretion of the officer. This action of the 
court is in entire harmony with the spirit and intent of the 
law, is within its inherent power over the subject-matter, and 
subserves a good purpose in preventing the summoning of 
jurors who are loitering about the court house from idle cu- 
riosity, often with the desire and purpose of being selected 
in order to receive the compensation attached to the discharge 
of such duty. In the absence of any statute controlling the 
matter, we think it was clearly within the power of the court 
to adopt a rule, and we think the rule here adopted, being 
in entire conformity with the theory upon which the whole 
system is based, was eminently proper. 

The appellant assigns as further error in the proceed- 
ings and trial, that the court refused to give the jury the in- 
structions asked for by him, and that the court read from 
the statutes of 1868 the statutory definition of murder in the 
first, second and third degrees, and then instructing the jury 
verbally, and not reducing it to writing, as to the punish- 
* ment prescribed for the crime, and what the statute said as 
to a general verdict. 

We cannot discover these alleged errors, because it no- 
where appears in the record that the appellant asked that 
the instructions should be given to the jury, or that the 
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judge read from the statute, or that he gave them any ver- 
bal instructions. It is true that counsel in his motion for a 
new trial made these matters grounds of his motion, and 
that tue moticn was denied ; but w xether -. was denied upon 
the merits of the ground relied upon, or because no such in- 
structions were prayed for, or that the other assumed facts 
did not exist, does not appear. The record should show 
affirmatively that the alleged proceedings and facts relied 
upon actually occurred, and that the appellant excepted 
thereto. The recital in the motion made to the court is not 
evidence to us that the grounds of the motion had any exis- 
tence in fact. 

The other grounds relied on by the appellant for a re- 
versal of the judgment are that the court refused a new tria! 
upon the alleged erroneous instructions to the jury in the 
charge of the court, which is given at length. The material 
points are that the court instructed the jury as follows: 
* The killing proved, even though nothing else be shown, 
the offence is murder; the burthen of extenuation being then 
thrown on the aceused ;” and, “ If you find the prisoner guil- 
ty, it is for you to say from the evidence whether he is guilty 
of murder in the first, second or third degree. If you be- 
lieve from the evidence he is not guilty in either degree, 
you will return a verdict of not guilty.” 

The jury under this instruction found the appellant guilty 
of murder in the first degree. 

The statute of 1868, upon the subject of homicide, pro- 
vides as follows : 

“ The killing of a human being, without the authority of 
law, by poison, shooting, stabbing or any other means, or in 
any other manner, is either murder, manslaughter or excusa- 
ble or justifiable homicide, according to the facts and cireum- 
stances of each case. 

“Such killing when perpetrated trom a premeditated 
design to effect the death of the person killed, or of any 
human being, shall be murder in the first degree; * * 
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when perpetrated by any act imminently dangerous to oth- 
ers, and evincing a depraved mind, regardless of human life, 
although without any premeditated design to effect the death 
oi ar, part: cular individual, shall he murder in the second 
degree; * ™* when perpetrated without any design 
to effect death, by a person engaged in the commission of 
any felony shall be murder in the third degree. 

“ The killing of one human being by the act, procurement 
or omission of another, in cases where such killing shall not 
be murder according to the provisions of this chapter, is 
either justifiable or excusable homicide or manslaughter.” 

The statute then proceeds to define what shall be deemed 
justifiable or excusable homicide, and manslaughter, the lat- 
ter-being divided into four grades or degrees. 

This court on several occasions has held that such an in- 
struction as that given in this case is erroneous, to-wit: “ the 
killing being proved, even though nothing else be shown, 
the offence is murder, the burthen of extenuation being then 
thrown on the accused.” 

In Holland vs. the State, 12 Fla., 117, Gladden vs. the 
State, 13 ib., 623, and Dixon vs. the State, ib., 637, it is 
laid down that the killing being proved, all the circumstan. 
ces of accident, necessity or infirmity, are to be satisfactorily 
proved by the prisoner, wnless they arise out of the evidence 
produced by the prosecution. The instruction given limits 
the defence to the facts which he shall be ‘able to produce, 
and deprives him of the benefit of the evidence adduced by 
the State, which, perchance, may have shown that the killing 
was excusable or justifiable, or that the crime was man 
slaughter, and is too clearly error to require any further 
demonstration than the mere statement of the proposition 

But we are not satisfied that the rule as stated in the two 
cases last referred to is correct in another respect. In the 
case of Holland vs. the State, the rule of the common law as | 
to the burthen of proof was correctly given. That case oc 
curred before the enactment of the law of 1868, which de- 
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fines the crime of murder in the several degrees into which 
it is thereby divided, and the crime of manslaughter, which 
it also divides into several grades ; and the several classes of 
justifiable and excusable homicide, which it also defines with 
much particularity. But the cases of Gladden and Dixon, 
though occurring since the passage of the act referred to, 
were decided upon the exception taken that the charge of 
the court deprived the accused of the benefit of a defence 
which may have been found in the testimony adduced by the 
State, and without reference to the changes wrought by the 
recent statute, the language of which we have quoted above. 
In the cases of Gladden and Dixon we gave the rule, as 
we understood it, of the common law, which rule we think 
is essentially changed by this statute. In those cases we 
held substantially that the fact of killing being proved, the 
offence of murder is established, and the accused must show 
the circumstances reducing the crime to a lower grade, or 
that the killing was justifiable or excusable, unless such cir- 
cumstances appeared from the proofs on the part of the State. 
In considering the statute, it seems to us that this rule of the 
common law, as to the implication of premeditation and mal- 
ice as a legal deduction from the mere proof ot the act which 
results in death, is essentially superseded, and that under 
this statute no man may be convicted of murder without due 
proof that the crime has been committed, or, in other words, 
that the proof of the act must be such that malice may 
be legitimately inferred by the jury as a question of fact 
“ from the circumstances of the case.” For, says the com- 
mon law, if one man kill another, the offence is murder, mal- 
ice being presumed from the fact of killing. But, says the 
statute, “the killing of a human being without the authority 
of law, is either murder, manslaughter or excusable or justi- 
fiable homicide, according to the facts and circumstances of 
each case.” And then the statute goes on to say what char- 
acter of facts and circumstances shall constitute each partic- 
ular degree of crime, or justifiable or excusable homicide. © 
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If every homicide shall be presumed to be murder until 
the perpetrator show that the act is not murder, this emas- 
culates the statute; for the design of the statute is to re- 
quire that the degree or quality of crime shall be established 
by the proofs. The common law says the killing is murder ; 
the statute says the wnlawful killing is murder, manslaugh- 
ter, or not criminal at all, according to the facts and circum- 
stances. And so itis to be ascertained from all the facts 
and circumstances whether any crime has been committed, 
and it cannot therefore be allowed that a man shall be ad- 
judged guilty of the highest crime upon proof of only one of 
the ingredients, the single fact of killing being but one in- 
gredient of the crime. The very terms of the classification 
of the different degrees of murder and manslaughter, and of 
justifiable and excusable homicide, require something more 
than the proof of the killing, because it cannot be deter- 
mined without a consideration of all the “ facts and circum-- 
stances of each case” whether the act be murder or man- 
slaughter, or the criminal intent be entirely wanting. The 
degree of crime, the quality of the act, must, under this stat- 
ute, be determined, not alone upon a general presumption 
from an act, but upon the application of reason and judg- 
ment to all the facts proved, and thus to determine with 
what mind and intent the act was committed. It is not as- 
sumed that all presumptions must be ignored, or that no 
presumptions can be invoked in establishing the criminal in- 
tent, but only that under this statute the presumption must 
be one of fact, te be drawn by the jury from the proof of the 
circumstances attending the homicide, and not from the 
homicide alone. The principle involved is that all presump- 
tions are in favor of innocence, and that the animus must be 
inferred from the manner of the commission of the act, and 
the conduct of the accused, and other circumstances of 
the case. 

The indictment in this case charges specifically that the 
accused “ feloniously, wilfully, without authority of law, 
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from a premeditated design to effect the death,” &c., in the 
very language of the statute. The act is substantially a 
transcript of the statute of New York, and it was held in 
People vs. White, 24 Wend., 520, that where, in an indict- 
ment for murder, the crime is charged to have been commit- 
ted with a premeditated design to effect the death of the 
person killed, the premeditated design, or express malice, 
must be proved, although the act be also charged to have 
been done with malice aforethought. Such a description 
cannot be rejected as surplusage. (See also State vs. Turner, 
Wright, Ohio, 30.) 

In a recent case in the Court of Appeals of New York, 
(Stokes vs. the People, 1873,) the court, Grover, J., says: 
The instruction in effect was that the law implied motive, 
and consequently the crime of murder in the first degree 
from the proof of killing the deceased by the prisoner, and that 
upon this proof they should find him guilty of that crime, 
unless he had given evidence satisfying them that it was man- 
slaughter or justifiable homicide. * * * ‘This rule can 
be upheld by authority only, as it is obviously in contraven- 
tion of principle and the analogies of the law. It is a maxim 
in the law that innocence is presumed until the contrary is 
proved. How is guilt established by proof of only one of 
the ingredients essential to constitute crime? To constitute 
crime there must not only be the act, but also the criminal 
intention, and these must concur, the latter being equally 
essential with the former. Actus non rerum facit, sed mens, 
is amaxim of the common law. The intention may be 
inferred from the act, but this, in principle, is an inference 
of fact to be drawn by the jury, and not an implication of 
law to be applied by the court. (For a very able and inter- 
esting discussion of the subject, we refer to the American 
Law Review, October, 1873, Boston.) 

It will be noticed that the judge further charged the jury, 
“Tf you find the prisoner guilty, it is for you to say from 
the evidence whether he is guilty of murder in the first, sec- 
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ond or third degree. If you believe from the evidence he 
is not guilty in either degree, you will return a verdict of not 
guilty.” This is manifestly erroneous, for in terms the jury 
are precluded by this instruction from finding the accused 
guilty of manslaughter in one of its degrees, and hence, as 
they did not find him guiltless, they were forced to find him 
guilty of murder. The court should have given to the jury 
the provisions of the statute as to the crime of manslaughter, 
and allowed them to find a verdict of manslaughter if they 
saw fit. 

The judgment of the Circuit Court is reversed, and a new 
trial awarded. 








Jacop Brock, ArrELLANt, vs. Atvin D. Gat, APPELLEE. 


t. The Legislature appointed a term of the Circuit Court to be held on the 
the same day in two counties in the same circuit; Held, that a term 
might be held in either county on the day designated. 

2. In a suit against a carrier of passengers upon a steamboat for the loss 
of baggage, the plaintiff claimed for the loss of a set of dentist’s instru- 
ments and special damages in the loss of the profits and earnings which 
he might have made if the instruments had not been lost. Held, upon 
demurrer, that such special damages could not be recovered, but only 
such damages as were contemplated or might reasonably be supposed 
to have entered into the contemplation of the parties to the contract 
of carriage. 

3. It is a question for the jury to determine what articles of property as to 
quantity, quality and value contained in a passenger’s trunk or valise, 
may be deemed baggage, (subject to the power of the court to correct 
any abuse;) and it is improper for the judge to designate by name 
what articles may be included in the term baggage of a traveler. 

$. The goods contained in the trunk, &c., of an ordinary passenger, trav- 

eling upon a steamboat, are not the goods of a “ shipper” of freight 

or baggage within the meaning of the 69th section of an act of Con- 
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gress, entitled “ an act to provide for the better security of life,” &., 
approved February 28, 1871. 


This is an appeal from the judgment of the Circuit Court 
for Duval county. 

Gale, plaintiff, sued Brock, defendant, to recover the value 
of a valise and its contents as the baggage of plaintiff, who 
was a traveling dentist who took passage on defendant’s 
steamer Darlington, on the St. John’s river, the valise hav- 
ing been lost on or before the arrival of the boat at its wharf 
in Jacksonville. The valise, as alleged, contained a set of 
dentist’s instruments of more than ordinary value, ornamen- 
ted with gold and jewels, and some articles of clothing. 

The first count of the declaration was a special allegation 
that plaintiff paid his fare as a passenger on defendant’s 
steamboat and delivered his valise and contents to defen- 
dant’s servants on the boat, notifying them that it was very 
valuable, (annexed was a schedule of the property valued at 
$555.18,) and alleged its non-delivery at the place of desti- 
nation. 

The second count alleged that the dental instruments 
were necessary to the pursuit of his business as a dentist and 
were a part and parcel of his necessary baggage and effects 
as a traveling dentist, and that the loss thereof had subjected 
him to great loss and damage, in the inability of the plain- 
tiffe to pursue his profession, to-wit, for six months, and there. 
by to make a livelihood and support, to his damage $1000. 

Third count, for goods sold and delivered. 

Fourth count, on account stated. 

The defendant pleaded that he was not indebted as mY 
leged ; that he did not promise as alleged ; that the goods 
were not delivered into his custody; that the goods were of 
little value ; and that the dental instruments were not “ bag- 
gage ;” and defendant demurred to the second count on 
the ground that the damages alleged were too remote, that the 
plaintiff can recover if at all only the value of the property, 
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and not the alleged consequential damages for loss of time 
and business. 

The demurrer was argued and overruled by the court, to 
which defendant excepted. 

Trial upon the issues joined and verdict for plaintiff 
for $764.39. 

Motion for new trial by defendant denied, and judgment 
entered upon the verdict. 


Fleming & Daniel for Appellant. 


The first error assigned is that the court erred in denying 
application for a continuance. 

This motion was made on the ground that the Legislature, 
in declaring by the act of February 19, 1873, that the Courts 
of Duval and St. Johns should be held on the same day, had 
commanded an impossibility, as the courts could not be in 
two places at once, and therefore was void. This point is 
submitted without argument. 

The second error assigned is that the court erred in over- 
ruling demurrer to second count in plaintiff’s declaration. 
This is a count for what plaintiff might have made in six 
months time, lost by reason of the losing of his dental in- 
struments. 

The early cases in both the English and American courts 
generally concurred in denying profits as any part of the 
damages to be compensated, and that whether in cases of con- 
tract or tort. Sedgwick on Damages, 5th ed., p. 69. 

We admit that the late decisions modify this rule. 

Mr. Sedgwick says: ‘Indeed on reviewing the whole 
subject, it seems to me that the Louisiana Code expresses 
the true rule and that it is no more than justice that a de- 
fendant in default should be compelled to make good the 
damages sustained by his breach of contract, which were 
contemplated or may be reasonably supposed to have entered 
into the contemplation of the parties at the time of the con- 
tract.” Sedgwick on Damages, 77. 
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The rule as laid down in the leading English authorities 
is, “ When two parties have made a contract, which one of 
them has broken, the damages which the other party ought 
to receive in respect of such breach of contract should be 
either such as may fairly and substantially be considered as 
arising naturally, i. e. according to the usual course of things 
from such breach of contract itself, or such as may reasona- 
bly be supposed to have been in contemplation of both par- 
ties at the time they made the contract, as the probable re- 
sult of the breach of it. Now, if the special circumstances 
under which the contract was actually made were communi- 
eated by the plaintiff to the defendant and thus known to 
both parties, the damages resulting from the breach of such 
a contract, which they would reasonably contemplate, would 
be the amount of injury which would ordinarily follow such 
a breach of contract under those special circumstances so 
known and communicated. But on the other hand, if those 
special circumstances were wholly unknown to the party 
breaking the contract, he at the most could only be sup- 
posed to have had in his contemplation the amount of injury 
which would arise generally, and in the great multitude of 
eases not affected by any special circumstances for such 
breach of contract. For had the special circumstances been 
known, the parties might have expressly provided for the 
breach of contract by special terms as to the damage in that 
ease, and of this advantage it would be very unjust to de- 
prive them. The above principles are those by which we 
think the jury ought to be guided in estimating the damages 
arising out of any breach of contract.” Hadley vs. Baxen- 
dale, 9 Exch., 341, cited in Sedgwick on Damiges, 78. 

The rule adopted in Hadley vs. Baxendale is an aftirma- 
tion of the law as laid down by Sedgwick. See note 1, on 
page last quoted. 

In Griffin vs. Colver, 16 N. Y., 489, called by Sedgwick 
the leading American case on this subject, the same doctrine 
is held. The same doctrine has been recognized or adopted 
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in 2 L. T., (N. S.,) 170; 1 L. R., (C. P,,) 329; 28.N. Y., 72; 
15 Wis., 318; 13 ib., 31; 18 Md., 314; 33 Vt., 92; 5 .N. 
C., 299; 11 Texas, 44; 4 Cal., 392; 6 Cal., 19; cases cited 
in ‘note on pages 79 me 80, Sedewick on Damages. 

In Anderson vs. The North Eastern Railway Co. »4L. t., 
(N. Y.,) 216, the Court of Exchequer refused to apply the 
rule in Hadley vs. Baxendale to a Railway Co. sued as 
warehousemen only so as to imply any notice from the mere 
deposit of the parcel which should affect the warehouseman 
beyond the value of the article. 

And if through the negligence of the carrier or other party 
to the contract, some damages are sustained within the rule 
in Hadley vs. Baxendale, yet if through neglect of the duty 
which the law imposes on the injured party of making reas- 
onable exertions to render the injury as light as possible, the 
damages are unnecessarily enlarged, the increased loss falls 
on him. Hamilton vs. McPherson, 28 N. Y., 72. 

In Jones vs. Boyle, 1 Stark., 493, Baron Alderson remarks 
that “the damages to be recovered by the plaintiff were 
such as might be reasonably supposed to have been in con- 
templation of both parties at the time the contract was made, 
as the probablg result of the breach of it in the bulk of bro- 
ken contracts had no application, though proper to be taken 
into consideration by carriers and their customers.” 

We call to the special notice of the court the discussion of 
the cases bearing on the point under consideration, found in 
the notes on pages 79, 80, 81, &c., Sedgwick on Damages. 

Now to apply this law to our case, the jury undoubtedly 
based a portion of their verdict on what the plaintiff would 
have earned in the time he alleges he was idle ior want of 
the instruments. This is evident from the informal, item- 
ized verdict first rendered by the jury, and afterwards cor- 
rected as to form by the court. 

There is no evidence to show that the defendant or his 
agent knew anything about the calling or occupation of the 
plaintiff, or the kind, or character of the contents of the 
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valise. Damages, therefore, in the nature of what a dentist 
might earn in one or six months, was not, and could not have 
been contemplated by the parties at the time. 

- Will the law countenance any such injustice as to make 
the defendant suffer because the plaintiff chose to remain 
idle instead of purchasing another set of instruments, and 
thereby doing what the court declares in Hamilton vs. Me- 
Pherson, 28 N. Y., it was his duty to do, i.e., “to use reas- 
onable exertions to render the injury as light as possible ?” 

As to whether a dentist would make money at any par- 
ticular time is dependent upon too many contingencies to 
make it a rule for damages, and too remote from the original 
contract. 

The third assignment is that the court erred in admitttng 
illegal testimony. Ifthe principles which we have invoked 
are established law, then all questions seeking to ascertain 
what plaintiff could have earned had he not lost his instru- 
ments were illegal, and the answers thereto inadmissible. 

The fourth and fifth assignment of errors we submit with- 
out argument. 

As to the sixth assignment of errors, we contend that the 
court erred in refusing to give the fourth charge asked for 
by the defendant’s counsel. The court was asked to charge 
the jury: 

“4, That if it appears by the evidence that the contents 
of the valise in question were not such as is ordinarily carried 
by a passenger for his personal convenience, then plaintiff 
cannot recover.” ; 

That the authorites cited as supporting this charge, to- 
wit: Angell on Carriers, 100 and 101; 1 Parsons on Con- 
tracts, 719, 720, fully sustain it, and it was error for the 
judge to refuse the charge, as it was good law and applicable 
to the case. 

Of the fifth and sixth instructions asked for by the defen- 
dant and refused by the court, the same may be said. 

Refusing these charges had a tendency to impress the jury 
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with the idea that it was their duty to find the defendant 
liable, no matter what might be the nature of the contents 
of the valise. 

While the law is as laid down by Parsons and sustained 
by the best authorities, “that the common carrier of pas- 
sengers is not liable as such for the loss of their baggage be- 
yond that amount which he might reasonably suppose such 
passenger would carry with him, nor for property such as is 
not usually included within the meaning of baggage. Thus 
not for goods carried by way of merchandise, nor for a larger 
sum of money than the passenger might reasonably take on 
such a journey for his expenses. But there may be special 
articles as fishing gear or sporting apparatus which one car- 
ries for his amusement, and in these and other cases it may 
often be very difticult to draw the line between what would 
come within the liability of the carrier and what would not ; 
the question would not only be materially affected by 
circumstances, but is one of those upon which different indi- 
viduals would be very likely to differ, and perhaps it is im- 
possible to fix upon anything like a definiteJstandard. But 
the principle is plain enough and the reason and justice of it 
are undeniable. And the difficulty in the application of the 
principle, whether by the court or the jury, is of a kind which 
must often occur in the administration of the law. It must 
always be a question of mixed law and fact where the court 
states the principle and illustrates its bearing upon the case 
at bar as it sees fit, and the jury apply the principle so stated 
as best they can.” 1 Parsons on Con., 3d ed., 720, 721, 722. 

The question for this jury to consider was, whether dental 
instruments were baggage, and whether it was reasonable 
to suppose that this dentist, traveling in the woods of Florida, 
would have a jeweled set of instruments worth three or four 
times an ordinary set, and whether the defendant should be 
made to pay for them. 

It was due to the defendant that the questions at issue 
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should have been fairly put before the jury, which was not 
done, we respectfully contend, by the court below. 

The court erred in refusing the last charge asked for by 
defendant. This charge wis intended tu apply the 69th see- 
tion of the act of Congress of February 28th, 1871, 16 U.§. 
Statutes at Large, p. 458, 459, to the case at bar. 

This act contains many provisions ot great stringency, en- 
forced by severe pains and penalties. The 69th section we 
contend was intended to modify and change the liability of 
carriers, and while most of the provisions are far the benefit 
of the passengers and shippers, this section is for the protec- 
tion of the steamboat. The language is, “if any shipper of 
diamonds or other precious stones, gold or silver, in mann- 
factured or unmanufactured state, gold or silver plate, or 
plated articles, shall lade the same as freight or baggage, with- 
out written notice of the true character and value of the 
same, the carrier shall not be liable.” 

We contend that since the passage of this law, jewelry in 
a trunk, or jeweled instruments plated with gold or silver 
plate, cannot be sued for and the valne thereof recovered 
without the previous written notice required by the statute. 
“Shall lade the same as freight or baggage.” Baggage 
means trunks and other articles carried by a passenger, some 
thing accompanying and attending the person. 

In conclusion, we again ask this court to consider how 
broad and uncertain a rule will be established if it is held 
that damages so remote and contingent as what plaintiff 
could have made as a dentist, if he had not lost his instrn- 
ments, are the damages for which a carrier is liable, who 
loses a valise containing the instruments of a dentist, which 
valise was received without notice of its contents. 

If this be law, then if an attorney going to argue a case at 
Palatka, on an agreed fee of two thonsand dollars for the 
argument, through the negligence of the carrier his trunk 
worth ten dollars, and his law books and brief worth one 
hundred dollars, are lost. Owing to the loss of his brief and 
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books he cannot make the argument and loses his fee ; he 
sues the carrier. Ought the two thousand dollars which he 
might have made had his trunk not been lost, and had he 
made the argument, anu lia? his client fulfilled his premise, 
to be considered as damages legally recoverable out of the 
carrier ? 

Is not the case at bar similar in principle ? 


Cooper & Ledwith for Appellee. 
RANDALL, C. J., delivered the opinion of the court. 


The first error assigned is, that the court refused to grant 
a continuance on defendant’s motion, made upon the ground 
that the time of holding the court was not a legal term, be- 
cause 2 term was appointed by the law to be held on the 
same day in St. Johns county and Duval county in the same 
circuit. 

If the ground of the motion was valid, to-wit : that there 
was no legal term being held, the court could not act at all, 
and therefore could not make an order of continuance. If 
the ground of the motion was not valid, the continuance 
was properly refused. It is true that the court could not 
sit in both counties at the same time, but it does not follow 
that it could not sit in one county. The court was sitting 
in Duval, and was therciore not sitting in St. Johns. Tle 
Judge held the term in Duval at the time named in the law 
for that purpose, as we think he might lawfully do. 

Second. The appellant says the court erred in overruling 
defendant’s demurrer to the second count in plaintiff’s decla- 
ration, and third, in admitting illegal and irrelevant testi- 
mony under said second count. 

The question here presented is, whether the plaintiff 
could, in this action against a common carrier for the loss 
of his baggage, he being a traveller upon the defendant’s 
steamboat, recover damages for the loss of the profits which 
he might have made in the practice of his trade or profes- 
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sion, if his baggage, including the implements of his trade, 
had not been lost. The third exception arises upon the 
questions put by plaintiffs counsel on the trial to the plain- 
tiff as a witness in his own behalf, as to whether he was de- 
tained at Jacksonville in consequence of the loss, and what 
were his monthly receipts from his business at home, and 
whether he was prevented by the loss of his instruments 
from pursuing his profession and for what length of time. 
The court permitted the questions to be answered, notwith- 
standing defendant’s objections. Witness answered that his 
receipts for several years had averaged three hundred dol- 
lars per month, or at least three thousand dollars per year ; 
that he was prevented by the loss of his instruments from 
pursuing his business to some extent for one month, and had 
never since been as well able to pursue his business for want 
of those instruments. 

The law in such cases is laid down by Sedgwick in his 
book on the measure of damages as follows: ‘ On review- 
ing the whole subject, it seems to me that the language of 
the Louisiana Code expresses the true rule; and that it is 
no more than justice that a defendant in default should be 
compelled to make good the damages sustained by his breach 
of contract which were contemplated, or may reasonably 
be supposed to have entered into the contemplation of the 
parties at the time of the contract.” 

Under ordinary circumstances the damages flowing from 
a breach of contract to carry and deliver goods would be 
the value of the goods at the time of the loss and interest 
on the amount. If the owner of the goods would charge 
the carrier with any special damages, he must have commu- 
nicated to the carrier all the facts and circumstances of the 
case which do not ordinarily attend the carriage or the pe- 
culiar character and value of the property carried, for oth- 
erwise such peculiar circumstances cannot be contemplated 
by the carrier. ‘ For (says the court in Hadley vs. Baxen- 
dale, 9 Exch., 341,) had the special circumstances been 
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known, the parties might have expressly provided for the 
breach of the contract by special terms as to the damage in 
that case, and of this advantage it would be very unjust to 
deprive them. These principles are those by which we think 
the jury ought to be guided in estimating the’ damages 
arising out of any breach of contract.” And in Griffin vs. 
Colver, 16 N. Y., 489, Judge Selden states it thus: ‘“ The 
damages must be such as may fairly be supposed to have 
entered into the contemplation of the parties when they 
made the contract—that is, they must be such as might 
naturally be expected to follow its violation ; and they must 
be certain, both in their nature and in respect to the cause 
from which they proceed.” 

In the present case there is no room for pretense that the 
defendant contemplated that the plaintiff would sustain any 
damage beyond that which would follow the loss of any 
kind of baggage ; 7. e., the value of the goods and the ex- 
pense of a brief detention in endeavoring to find them, with 
interest. The defendant cannot be chargeable for the loss 
of dentist’s tools beyond what he would be liable to pay 
any other passenger for the loss of any goods of like value, 
unless he has especially agreed to be responsible for other 
loss or damage. Doctor Gale did not inform the defendant 
that he was a dentist ; that his tools were set with diamonds 
and rubies, or that in case they should be lost he would be 
unable to pursue his avocation. for six months or for one 
month ; and hence the defendant did not contemplate any 
such risk in carrying him as a passenger upon his steam- 
boat, with his valuable baggage. 

The court therefore erred in overruling the defendant’s 
demurrer to the second count in the declaration, and in ad- 
mitting testimony as to the probable earnings of the plain- 
tiff as a measure of damages for the loss of the goods, and 
the court should have charged the jury in such manner as 
to confine their inquiries upon this subject to the rule we 
have indicated. 
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The fourth and fifth errors assigned are, that the court 
erred in its charge to the jury, and in charging the jury as 
requested by the plaintiff. 

It is unnecessary to elaborate upon these propositions_ 
In examining the record we find that the Judge’s charge. ‘s. 
in the main correct, except in its too general language as to. 
the allowance of damages, already alluded to. It is not en- 
tirely proper, however, for the Judge to specify what pa» 
ticular articles of property, designating them. by name, may 
be included in the term “baggage,” as this comes very 
nearly to an argument and opinion upon the proofs in the 
ease. For instance, in giving the fourth instruction asked 
for by plaintiff to the jury, this language was used: “Thus 
a carpenter’s tools have been held suitable baggage for a 
carpenter, a surgeon’s instruments for a surgeon.” While 
it is true that courts have refused to set aside a finding of a 
jury to that effect, on the ground that “it is for the jury to 
decide whether the articles contained in the plaintiff's valise, 
for which payment is claimed, are such property as may be 
deemed baggage,” (as the jury were instructed on the re- 
quest of the defendant,) it is not proper for the court to sug- 
gest, by way of example, that which may influence the jury 
upon the question of fact they are to try. 

The sixth error assigned is that the court refused to 
charge the jury, as requested by the defendant’s counsel. 
The instructions asked by the defendant’s counsel were 
given by the court, except the 4th, 5th, 6th and 7th, and of 
these, all except the 7th had already been given in sub 
stance. It is not error to refuse to repeat a charge already 
given. 

The seventh instruction asked by the defendant’s counsel 
is in these words: “ If it appears that the valise in questiom 
contained jewelry or precious stones, or instruments set 
with gems, precious stones, or gold, or other precious 
metals, or gold or silver plated or mounted instruments, and 
that no written notice of the character and value of the 
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same was given to the master, clerk, agent or owner of de- 
fendant’s said steamboat, then defendant is not liable for 
the same as a carrier.” This was refused by the court. It 
is insisted by the defendant that this instruction should 
have been given according to the provisions of the 69th 
section of “An act for the better security of life, &c.,” 
passed by the U. S. Congress, and approved Feb. 28, 1871, 
which provides, “if any shipper or shippers of platina, 
gold, gold dust, silver, bullion or other precious metals 
coins, jewelry, bills of any bank or public body, diamonds 
or other precious stones,” and other like articles enumer- 
ated, “contained in any parcel or package or trunk, shall 
lade the same as freight or baggage on any boat or vessel, 
without at the time of such lading giving to the master, 
clerk, agent or owner of such boat or vessel receiving the 
same, a written notice of the true character and value 
thereof, and having the same entered on the bill of lading 
therefor, the master and owner or owners of said boat or 
vessel shall not be liable as carriers thereof.” 

It seems clear, however, that this section refers to proper- 
ty of the descriptions mentioned, sent by shippers of such 
goods in the common mercantile acceptation of the words 
shipper or shippers, who forward goods as freight or baggage 
under bills of lading, and that the act had in view the pro- 
tection of the revenue of the United States, as well as the 
protection of vessels against fraud and against the penalties 
for violations of revenue laws. The language used does 
not well apply to a passenger who carries in his trunk his 
ordinary wearing apparel, ornaments and professional im- 
plements, however rare or valuable. He is not a shipper, 
and does not “lade” a vessel as a shipper, nor give or 
receive a bill of lading for his personal baggage, nor pay 
freight thereon, as does a shipper. We do not think the 
court erred in refusing to give the instruction. 

The court charged the jury that “all articles, which it is 
usual for persons traveling to carry with them, whether 
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from necessity, convenience or amusement, fall within the 
term baggage.” And, “that if it appears by the evidence, 
that the contents of the valise, or any portion of the same, 
were of a great or extraordinary value, for a person of 
plaintiff ’s business and station in life, without notice of the 
same being given to defendant, he cannot be held liable for 
their loss.” And the court further charged that it is for 
the jury to decide what articles in the valise came within 
the definition of baggage, and this last was given at the 
request of the detendant’s counsel. The Supreme Court of 
Pennsylvania in McGill vs. Rowland, 3 Barr, 451, say that 
“it is not obvious in what manner the court can restrict 
the quantity or value of the articles that may be deemed 
proper or useful for the purposes of travelling, because in 
the nature of things it is susceptible of no precise or definite 
rule ; and when there is an attempt to abuse the privilege, 
court must rely on the intelligence and integrity of the 


jury to apply the proper corrective.” (See Angell on the 


law of Carriers, sec. 115, e¢ seg.) 

This, after all, is the correct rule for the determination of 
this case. The jury must determine, as a question of fact, 
whether the articles contained in the plaintiff’s valise were 
the necessary and convenient articles of baggage of the plain- 
tiff as a traveller, according to his occupation and position 
in life, and was their value a reasonable value of such 
articles to be carried as baggage, for the loss of which a 
common carrier should be held liable under the circum- 
stances of the case. Any apparent abuse by the jury, 
whereby gross injustice should be done, would of course be 
corrected by the court. 

For the errors in the proceedings and trial herein men- 
tioned, the judgment must be reversed, and anew trial 
granted. The defendant is entitled to judgment upon his 
demurrer to the second count in the declaration. 

Judgment reversed, and a new trial granted. 
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H. L. Rrrcu & Co., er au., ApPELLANTs, vs. Burton Bei- 
LAMY, ADMINISTRATOR, ET AL., APPELLEES. 


1. In the absence of special equities, the County and Circuit Courts have 
concurrent jurisdiction in the matter of the settlement of administra 
tions. Where there has been a suggestion of insolvency under the 
statute in the County Court, and creditors have filed their claims, the 
Circuit Court should not take jurisdiction at the suit of such creditors, 
in the absence of.circumstances calling for the exercise of its chancery 
powers, as distinct from probate or surrogate powers, or unless for 
some special reason it is made to appear that the County Court cannot 
administer adequate and complete relief between the parties. The 
constitutional grant of surrogate and probate jurisdiction to the County 
Court considered and defined. 


2, Where the jurisdiction of a Court of Equity attaches to such matter 
for one purpose, it may retain the case for all purposes and make final 
settlement of the estate. 


Appeal from the Circuit Court, Second Judicial Circuit, 
for Jefferson County. 

A statement of the case is contained in the opinion of the 
court. 


S. Pasco for Appellants. 


The plaintiffs submit the following grounds and reasons 
why the demurrer appealed from should have been over- 
ruled : 

1. To sustain the demurrer, it is incumbent on the ad- 
ministrator to show that the county court, sitting as of pro- 
bate, has jurisdiction to hear and determine the matters of 
complaint set up by the plaintiffs. Thomp. Dig., 57, 58, 
195, 203, 207 ; Constitution of 1868, Art. VI,s. 11; Bush’s 
Dig., 416-17, sec. 17. 

It would be a denial of justice to send the plaintiffs to a 
tribunal that can give no relief. The probate court cannot 
open a stated account, nor order the foreclosure of a mort- 
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gage, nor try an issue as to the insolvency of an estate, nor 
compel the administrator to make good any loss in conse- 
quence of acts amounting to a devastavit. Its jurisdiction 
is limited and restricted by express statutes. In the matter 
of insolvent estates, its powers are strictly defined, and the 
act under which the administrator is proceeding, according 
to its title, is only “ to provide for the payment pro rata of 
the debts of insolvent estates.” Act approved Jan. 8, 1853, 
chap. 527, p. 105. 

2. Chancery gives aid to the jurisdiction of inferior courts. 
1 Sto. Eq., s. 33, 598-99 ; 1 Fonbl. Eq., b. 1, ¢. 1, s. 3., p. 9: 
Francis’ Maxims, 31. 

If the county court, sitting as of probate, finds itself un- 
able to give full relief, the parties in interest can properly 
resort to this tribunal, and if the aid of this court becomes 
necessary for any reason, the jurisdiction of the probate 
court is not necessarily ousted. It can still dispose of the 
assets in its keeping, and if the chancery court recovers or 
brings to light new assets, such order can be made for the 
disposition of the same as is just and right. 22 Vt., 58-9; 
9 R. 1, 275; 64 N. C., 176, 180. 

3. The purposes of the two causes or actions are different. 
The administrator is in the probate office, with his sugges- 
tion of insolvency, to pay the debts pro rata; the creditors 
are in the court of chancery to foreclose their mortgages, to 
surcharge and falsify or to open and revise the administra- 
tor’s accounts, to effect the sale of the lands, to establish a 
balance as due the estate by the administrator for further 
action, and toestablish the solvency of the estate upon a 
proper settlement of the administrator’s accounts. But one 
matter is common to both the application to the court to 
take the assets into its own jurisdiction and make distribu- 
tion. 

4, The demurrer, if bad in part, is bad altogether. (Voor- 
hies’ Code, 206, a.) The demurrer is to the whole com- 
plaint, and if any part of the matters complained of is with- 
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in the jurisdiction of this court, after the suggestion of in- 
solvency, the action must be sustained. There surely can 
‘be no question about the right of foreclosure, and two of the 
parties plaintiff invoke the aid of the court for that pur- 
pose. 11 F'la., 123. 

The statute does not recognize the rights of mortgagees, 
ut this court has held that it has not extinguished those 
rights. Ifthe mortgagees are properly here, all the other 
parties are, for all have an interest in the subject matter, 
and no more convenient way can be found to bring all the 
parties before the court than by filing a complaint in the 
mature of a creditor’s bill. 

5. It would be an encouragement to fraud if an adminis- 
trator could shelter himself behind a suggestion of insolven- 
ey, whenever an action against him was imminent in conse- 
quence of acts of devastavit or maladministration. 

In the present case, it is charged (and admitted by the 
demurrer) that the alleged insolvency has been caused by 
tthe improper acts of the administrator, and he simply pleads 
‘the insolvency as a reason why he should not answer the 
charges against him. Surely this is claiming advantage of 
his own wrong. 

6. The remedy here sought is full, complete and ample, 
and the court should take jurisdiction of the whole matter 
to save multiplicity of suits and settle the rights and equities 
of all the parties. The doctrine as laid down by Story in 
regard to the concurrent jurisdiction of the courts of chan- 
eery and the spiritual courts in like cases, would seem to 
conclude the matter. The spiritual court, he says, in the 
Janguage of Lord Chancellor Nottingham, has but a lame 
jurisdiction. ‘“ And although, ordinarily, in cases of con- 
current jurisdiction, the decree of the court first having pos- 
session of the case is held conclusive, yet courts of chancery 
thave not held themselves bound by decrees of the spiritual 
courts in cases of distribution, from their supposed inability 
to do entire justice.” 1 Sto. Eq., secs. 546-7, 534, 542; 2 














540 SUPREME COURT. 


Ca. in Chy., 85, 95; 2 Rep. in Chy., 367, (156;) 3 ib., 72, 
(150 ;) 1 Vernon, 403, 435; Ib., 26, (279;) 2 Fonbl. Eq., 
317; 2 Williams on Ex’s, 1718 ; 2 Vernon, 47, (194 ;) Toller 
on Ex’s, 489, and cases there cited ; 2 Wm’s on Ex’s, 1797, 

This court has expressed similar views in a recent case, 
and it is freely admitted that those views were followed as a 
precedent in preparing the complaint in this action. 13 
Fla., 321. 


Scott & Clarke for Appellees. 


Where courts have concurrent jurisdiction, the jurisdic- 
tion of the court which first actually attaches to the matters 
in controversy becomes exclusive over those matters, and no 
other court of concurrent jurisdiction can interfere to oust 
that court of such jurisdiction. 9 Wheat., 532; Brightly, 
p- 504, sec. 43. “In all cases of concurrent jurisdiction, 
the court which first has possession of the subject must de- 
termine it conclusively.” 20 H., 583; 1 Curt., 178; 1 Pa., 
621; 6 McL., 355; 4 Am. L. R., 526; 5 ib., 659; Hemp., 
708; 3 West L. M., 290; 5 Cond. Rep., 662: 2 Kelly, 
(Ga.) 304; 3 Yerg. R., 167; 2 Munf. R., 35. 

If plaintiffs are dissatisfied with any of the decrees or 
rulings of the county court, they have their right of appeal 
to the Circuit Court for the correction of any errors. See 
Acts 1868, p. 15, sec. 19; Acts 1852, p. 105, sec. 1. 

If the facts exist as charged in the bill, the administrator 
may be removed by the county court on application of any 
creditor, and be forced to render a true, perfect and final 
account of his administration and to pay over any and all 
amounts due from him to the estate, and the powers of the 
county court to compel him to so account are made much 
more ample and complete than those of a court of chancery. 
See Acts 1870, pamph., p. 19 to 22. 

The Circuit Court refused to take jurisdiction. This court 
will not compel it to take jurisdiction if the parties have a 





























complete remedy in the county court, where the matter of 
insolvency is pending. 64 N. C., 176 to 179. 


WESTCOTT, J., delivered the opinion of the Court. 


This action is brought in the Cireuit Court by mortgage 
creditors of the deceased intestate against his administrator, 
heirs-at-law and distributees. It is instituted in behalf of 
themselves and all other creditors who may come in and 
contribute. It is a general creditor’s bill, accompanied by a 
charge of waste of assets, and negligent management by the 
administrator. The complaint describes the mortgages of 
the several creditors; alleges that before the institution of 
the suit a written suggestion of insolvency of the estate was 
filed in the county court of Jefferson county ; that an order 
was made by said court requiring presentation to be made of 
all claims to the judge of said court, and that the claims of 
the creditors instituting this action have been proved and 
filed in the county court. It alleges waste and neglect up- 
on the part of the administrator in the management of the 
assets, and affirms that upon a fair and just accounting, ma- 
king all proper charges against the administrator, it will be 
found that the estate is solvent. 

Plaintiffs pray for an account; that the administration 
and settlement of the estate may be transferred to the Cir- 
cuit Court; that the administrator may be charged for his 
alleged waste and mismanagement ; that the several mort- 
gaged premises may be sold and the proceeds applied to the 
mortgage debts, and for the application of the assets to the 
payment of the debts, and for a general settlement of the 
estate. To the complaint the defendant interposed a demur- 
rer upon the ground that “the matters therein complained 
of are now being examined into by a court of concurrent ju- 
risdiction with the Circuit Court, to wit: the county court 
of Jefferson county, acting in its capacity as a court of pro- 
bate.” The demurrer was sustained and the bill dismissed. 
From this order this appeal is prosecuted. 
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Upon an examination of the constitutional grant of juris- 
diction to the county court in the matter of the settlement 
of estates, it will be found that its authority is confined to 
surrogate or probate powers, and that it is expressly provi- 
ded that in no case shall it have jurisdiction where the juris- 
diction will conflict with that of the several courts of record. 
The circuit court having been previously invested with full 
eriginal chancery jurisdiction, it is clear that the county 
court cannot exercise any chancery power, unless the power 
is of such nature that it may be called as well a probate or 
surrogate power as achancery power. Wherever, therefore, 
a surrogate or probate power is at the same time a chancery 
power, there is unquestionably concurrent jurisdiction in the 
two courts, and wherever it is a purely chancery power, 
as contradistinguished from a surrogate or probate power, 

‘then the jurisdiction becomes exclusive. When we recollect 
that the settlement of estates is the fruitful source of acci- 
dent, mistake, trust and fraud, and that the jurisdiction of 
the county court in this matter is for the most part limited 
to powers granted by statute, it must be clear as a general 
proposition that a court of equity cannot be limited in its ‘ 
jurisdiction, or prevented frum its exercise in such mat- 
ters, simply because an administrator has qualified and is 
in process of settlement of the estate in the county court. 
An account having been presented to an administrator and 
filed in the county court by a creditor, it certainly could not 
be insisted that such creditor could not bring a creditoy’s 
bill for that reason, nor could it be insisted that this credit- 
or, in case the debt was disputed, could not bring his action 

tlaw against the administrator. It must be conceded, 
however, that in the absence of special equities, the county 
and circuit courts have concurrent jurisdiction in the matter 
of the settlement of administrations, and that in such cases 
the tribunal which first takes cognizance of the matter in 
eontroversy will retain it tothe exclusion of the other, un- 
jess for some special reason it is made to appear that the 
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probate courrt cannot administer adequate and complete re- 
lief between the parties. 17 Ala., 794; 9 ib., 479; 13 ib., 
144; 2 Stock. Chy., 287; 1 Green C. R., 239; 4 John. Ch., 
410; 33 Ala., 241; Story’s Eq., secs. 532, 541-2. 

In this complaint creditors seek to surcharge and falsify the 
accounts of the administrator. They charge him with de- 
linquences and seek to recover for alleged waste and conver- 
sion ofassets. These are unquestionably the proper subjects- 
matter of equity jurisdiction. 8 Port., 400; 2 Wms. Ex’trs, 
1104; 4 Cond. Eng. Ch., 94; 9 Port., 704; 15 Ala., 269; 
8 Fla., 55. 

Several of these creditors hold mortgages upon the real 
estate of the deceased intestate, and it must be apparent that 
a court of equity is the proper tribunal to decree a strict 
foreclosure and sale. We are not prepared to say that if a 
sale of this property was directed by the county court, and 
the proceeds applied to the respective liens, that such pro- 
ceeding would be coram non judice. On the contrary, after 
careful examination of the authorities, we incline to the opin- 
ion that such proceeding would be sustained, as it pertains 
to the settlement of the estate and is in one sense but the 
simple payment of a debt. At the same time, it cannot be 
denied that the foreclosure of a mortgage is a matter which 
does not belong to the jurisdiction of the county court. It 
is very difficult to define accurately the point from which 
the court of equity has exclusive jurisdiction. 

Again, it is a reasonable inference from the allegations of 
the bill, that the defenses of the administrator to the charge 
of improper management and waste of assets are of an equit- 
able character. 

Under all the circumstances, it seems clear that there are 
special reasons in this case why a court of chancery should 
take jurisdiction, and that the powers of the county court 
are not adequate or sufficiently comprehensive and flexible 
to render complete justice. 17 Ala., 795-6; 31 ib.. 213; 
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4 John. Chy., 410; Story’s Eq., sec. 543; 8 Port., 396; 13 
Ala., 140; 2 Stock. Ch’y, 287; 1 Green C. R., 239. 

These features of the case give the court of chancery ju- 
risdiction, and having jurisdiction for one purpose, this will 
draw to it the right to adjust the entire administration. 31 
Ala., 213. The remarks of Mr. Justice Ormond, in Blakely, 
adm’r et al. vs. the heirs of Blakely, we think cover this 
ease entirely. Speaking for the court hesays: “ Conceding 
that the jurisdiction of chancery is concurrent in testamen- 
tary matters with the orphan’s court, and that the court 
which first obtains jurisdiction will be entitled to keep it, 
there are many cases in which the court of chancery may 
take jurisdiction after the proceedings have been commenced 
in the orphan’s court, and having obtained jurisdiction for 
one purpose, retain it for all purposes and make final ‘set- 
tlement.” 9 Ala., 394. 

What should be the precise form of the decree or order 
here is a question which can best be determined after answer. 
We only decide that there are circumstances demanding the 
action of a court of equity, and that the demurrer should 
have been overruled. The judgment dismissing the bill and 
sustaining the demurrer is reversed, and the case is reman- 
ded for further proceedings. 





Emetine Coy, Apsinistatrix, &c., APPELLANT, vs. MARK 
W. Downtg, Er at., ResponpEnts. 


1. When, upon the whole case, it appears that a decree is prejudicial to 
the interests of both parties, this court may reverse it upon grounds 
other than those upon which a reversal is claimed. 


2. An order for the sale of the interests of infants in real estate is inoper- 
ative, and the deed thereunder is void, unless the provisions of the 
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law have been complied with, so as to give the court or judge juris- 
diction of the proceedings under which the order is made. 


3. Where a mortgage for purchase money is sought to be foreclosed, and 
the deed of the premises contained covenants, the mortgagor may 
resist the foreclosure by a recoupment or offset of damages for a 
breach of the covenants, to the extent of the damages sustained, for 
a failure or partial failure of title, or any other matter embraced in 
the covenants. 


4. Where a mortgage was executed and delivered to a third person, to be 
held by him until certain essential conditions were complied with by 
the complainant, for whose benefit the mortgage was executed, a decree 
of foreclosure should not be made until the conditions are complied 
with. 


5. Where there is an express covenant in a lease to pay rent, the loss by 
the lessee of the use of the premises by means of the casualties of 
war will not excuse the payment of the rent, unless such casual- 
ties be expressly provided against in the lease. 


Appeal from the Circuit Court, Fourth Judicial Circuit, 
Nassau County. 

This is a suit brought in May, 1873, by Emeline Coy, 
administratrix of the estate of Amaziah Coy, deceased, for 
the foreclosure of a mortgage. 

On February 21, 1866, Emeline Coy, administratrix, 
Caroline Dupray and Amelia Creighten, (with W. H. Du- 
pray, husband of Caroline,) sold and conveyed by deed of 
warranty of title in fee simple, with usual covenants of 
seisin, &c., with a covenant to execute such further con. 
veyance as might be required, to John M. Payne, lots 8, 9, 
10, 11, 12, 13, 14, 15, 16, 17 and 18, in block 15, in Fer. 
nandina, county of Nassau, for the consideration of $10,000. 
Of this sum, $5,510 was paid down, and for the balance 
John M. Payne gave his note, payable in two years, with 
eight per cent. interest, secured by mortgage upon said 
lots. 

The bill alleges the non-payment of the note and inter- 
est, and that John M. Payne has conveyed the lots to Celia 
B. and Susan L. Payne and Mrs. Downie; that A. H. Cole 
has a claim or interest in lots 8 and 9 for the original pur- 

















546 SUPREME COURT. 





< LS 


——_____.. 





Coy, Adm’x, v. Downie et al. 


— — — 
a ———___— = —— 








chase money, and that E. N. Dickerson has a claim or 
interest in lots 15 to 18 for purchase money. The bill 
prays that defendants Payne and his grantees pay the note, 
or that the property be sold to pay plaintiff ’s claim, and all 
other demands upon the property; that the priority of 
claims be ascertained, and other relief. 

John M. Payne and his grantees answer, setting out the 
sale and conveyance of the lots and the covenants of seisin, 
warranty, &c., and say that as to lots 15, 16,17 and 18, 
the plaintiffs had no title, but only an assignment of a lease 
thereof for ninety-nine years from the trustees of the Flori- 
da rail-road company, dated 7th November, 1856, subject 
to an annual rent, and with the privilege of purchasing at 
$200 each, and that they had become forfeited by failure to 
pay the rent at the time of the conveyance and mortgage ; 
and that lots 8 and 9 were not the property of Amaziah 
Coy or his heirs, but were the property of A. H. Cole. 
That by the failure of title to these six lots, the remaining 
lots and property (a hotel and appurtenances,) were greatly 
reduced in value, and they have suffered great damage 
thereby ; that the lots had been sold for the U.S. direct 
taxes, and at the time of conveyance and mortgage were in 
the possession of the tax purchasers, and defendant Payne 
lost the use of the premises some six months before he 
could obtain possession, to his damage $3,000; that the 
consideration of the note had wholly failed; that the said 
damages should be set off against the note; that A. H. 
Cole was the owner of lots 8 and 9, of which fact Payne 
was ignorant until many months after the purchase by him, 
and Cole is still the owner; that Dickerson, the assignee of 
the Florida R. R. Co., owns the lots 15 to 18, and since 
the forfeiture has leased them to Downie and Riddell for a 
term of years. 

A. H. Cole answers that he is the owner of lots 8 and 9, 
and had agreed to sell the same to plaintiff for $1,000, and 
had executed a deed, which was deposited with J. P. San- 
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derson, to be delivered on payment of that sum, and is 
willing to deliver the deed on payment of that sum, intes~ 
est and his costs. 

Edward N. Dickerson answers that lots 15 to 18 were 
leased with other lots to F. L. Dancy for 99 years, at az 
annual rent, that a large sum remained unpaid, that the 
taxes remaining unpaid the lots had been sold for taxes, 
and defendant had redeemed the same, and had taken pos- 
session of the lots as forfeited under.the terms of the lease. 
He asks for judgment for the rent unpaid, and for taxes 
paid by him, &e. 

The plaintiff filed a special replication to the answer of 
Payne, in which she alleges that she, with Caroline Dupray 
and Amelia Creighton, as heirs-at-law of Amaziah Coy, 
conveyed to J. M. Payne all their title and interest in the 
lots and property, and that before the deed was delivered, it 
was understood that lots 15 to 18 were leased lots and ar 
indorsement to that effect was made upon the deed, and 
Payne agreed to pay the rent and comply with the terms of 
the lease. That it was understood also that plaintiff wae 
guardian of Tlenry, Emeline, John, Caroline and James 
Mattair, who were infant children of a daughter of Ama 
ziah Coy, and heirs in her right in the property, and that 
plaintiff, as guardian, should apply to the Circuit Court of 
Nassau county, and obtain leave to sell and convey their 
interest ; that the note and mortgage and suit were execu- 
ted to and in the name of Joseph Finegan, to be held by 
him until a deed could be obtained of the interest of the 
minor heirs of Amaziah Coy, all which was agreed to by 
all the parties. That the order for a deed of the interest of 
the minor heirs was obtained March 6, 1867, and December 
2, 1867, plaintiff as guardian executed the conveyance te 
John M. Payne, a copy of which order and deed are an- 
nexed as exhibits. That upon the execution and delivery 
of this deed, the mortgage was assigned to her by Finegan, 
whereupon Payne agreed to pay the note at maturity. 
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That the leased lots have not been forfeited by any act of 
hers to pay rent or taxes. That defendants are still in pos- 
session under the deed ; that lots 8 and 9 were at the time 
of the sale to Payne the property of the grantors by virtue 
of possession under the statute of limitations ; denies the 
alleged depreciation in value, and denies that Payne was 
delayed in obtaining possession, or suffered damage; de- 
nies the failure of the consideration. : 

The exhibits attached to this reply are the deed of plaintiff 
to John M. Payne. 

2. The lease for ninety-nine years, dated November 7, 
1856, to F. L. Dancy, for eight lots, including lots 15 to 18, 
at the rent of $128 per annum in advance, with option of 
taking a deed on payment of all rents, and $1,600 for the 
eight lots, right of re-entry in case of non-payment of rent, 
&e., assigned to Joseph Finegan December 24, 1859, as to 
lots 15, 16, 17 and 18, and by Finegan assigned to Ama 
ziah Coy. 

3. An order of Judge Long, dated March 6, 1867, ap- 
proving and confirming a sale of the interest of the minor 
heirs, entered of record in Fall Term, 1867, in Nassau 
county. 

4, A guardian’s deed, dated December 2, 1867. 

5. Assignment ot mortgage by Finegan to plaintiff. 

The plaintiff replies to the answer of A. H. Cole, alleg- 
ing and claiming title by occupancy and enclosure of lots § 
and 9 since 1861, whereby she claims title. Admits also 
that the purchase money has not been paid to Cole, to-wit, 
$200 for each lot, and interest thereon at six per cent.. 
making $712, and denies that she agreed to Cole $1,000 
for the lots. 

Testimony was taken before referee, which was reported 
to the court, upon which the court made a decree. His 
findings and decree are as follows : 

1. That the title to lots 8 and 9 is in A. H. Cole, and was 
not in the grantors at the date of their deed. 
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2: That the title to lots 15, 16, 17 and 18 was not in, the 
grantors at the date of their deed, but that they had a lease- 
hold interest for 99 years only, and that it does not appear 
that such interest was worth more than the rent reserved. 

3. That the title to lots 10, 11, 12, 18 and 14 was in the 
grantors. 

4. That the mortgage covers the grantors’ interest in lots 
10 to 14 and the leasehold interest in Jots 15 to 18. 

5. That the damages sustained by defendant Payne by 
reason of the failure of the title in lots 8, 9, 10, 15, 16, 17 
and 18, at the time of the sale, was $2,400. 

6. That Payne sustained damages to the amount of $1,050 
in consequence of not being able to obtain possession of the 
premises. 

7. That there was justly and lawfully due the plaintiff 
from John M. Payne, upon the note mentioned in the com- 
plaint, the sum of $1,040, with interest fromthe date of 
note. 

8. The court decrees that the lots numbered 10 to 18 be 
sold to pay the same. 

9. That the sheriff pay out of the proceeds, after paying 
the expenses of the sale, the rent due on the lease to the 
date of plaintiff's deed to Payne, excepting the rent for such 
time as the property could not be used and enjoyed by Coy 
and his heirs by reason of the presence of troops of the ene- 
mies of the United States. 

10. That the sheriff pay the costs of this suit out of the 
proceeds of sale. 

11. That the sheriff pay the amount found due on the 
note and mortgage, viz: $1,040, to the plaintiff, less the 
several sums above ordered to be paid for costs and ground 
rents. aa 

12. That the sheriff pay out of the proceeds to the lessors 
of the leased lots the ground rent from the date of the deed 
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to Payne up to the day of sale, and the balance of the pro- 
eeeds, if any, to the grantors of John M. Payne. 

13. If the proceeds of sale be insufficient to pay the sums 
i} specified and ordered to be paid, the sheriff shall specity the 
| amount in his report and that John M. Payne pay the same 
to the party declared entitled thereto. 


Friend & Hammond aud A. A. Knight for Appellant. 


Under date of February 21, 1866, Emeline Coy, Caroline 
Dupray and Amelia Creighton, as heirs of Amaziah Coy, Sr., 
deceased, sold to John M. Payne lots 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17 and 18, in block 15, in the city of Fernandina, 
for ten thousand dollars, executing and delivering a usuat 
warranty deed for the property. 

The negotiations of this sale, the delivery of the papers 
and the receiving of the purchase money were made by 
Joseph Finegan, who had an interest in the property by 
way of a mortgage from Amaziah Coy. As such Finegan 
acted under a verbal special authority to negotiate the sale. 
This special authority to negotiate a sale does not extend to 
contract. 

Payne paid $5,510 down at the delivery of the deed on 
the 21st of February, 1866, and gave his note of $4,490 for 
the balance, payable in two years, and secured the payment 
thereof by the mortgage in controversy. This note and 
mortgage was made to Joseph T‘inegan, instead of to the 
grantors of said deed, but was assigned to the plaintiff he- 
| tore due. 

a Under the covenant of the deed to make such other and 
i} further deeds as may be found to be necessary, the plaintiff, 
| as guardian of the minor heirs, (the Mattair children,) ob- 
18 tained an order of the Circuit Court to approve of the sale 
of the Coy property to Payne in behalf of said minor chil- 
1] dren, and made a guardian deed for said property to Payne. 

The delivery of this deed by the guardian to Joseph Fin- 

egan, and the recording thereof, is a good delivery. + Kent’s 
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Com., 454. On the execution and delivery of the deed to 
‘Payne on the 21st February, 1866, the following additional 
papers were delivered to John M. Payne, viz: the origitial 
lease from Trustees of the Florida Railroad Company to 
Francis L. Dancy for lots 15, 16, 17 and 18, duly assigned 
to A. Coy, Sr., and Payne had it recorded while in his pos- 
session. At the same time the original deed from the Trus- 
tees of the Florida Railroad Company for lots 10, 11, 19,13 
and 14 to Amaziah Coy, in fee simple, was also delivered to 
Payne, and at the same time the redemption certificates for 
lots 8 to 18 inclusive were also delivered to Payne; all of 
which clearly showed to John M. Payne want kind of title 
he had received, viz: 

1. A fee simple title for lots 8, 9, 10, 11, 12, 13 and 14. 

2. A possessory title, or 99 years leasehold, with a cove- 
nant to purchase the fee, of lots 15, 16, 17 and 18. 

3. The redemption of all and singular the premises from 
the forfeiture and sale of the property by the United States. 

John M. Payne paid part of the purchase money and re- 
fuses to pay the balance of $4,490. Suit was brought te 
recover this amount, and this suit is against several defend- 
ants, viz: Against John M. Payne as the mortgagor, and 
Mark W. Dowsle and wife, Celia B. and Susan i Payne as 
the present owners and holders of the property under John 
M. Payne. 

A. H. Cole claims an interest in lots 8 and 9 for amotnt 
due him for original purchase moriey, viz: $1,000. 

Edward N. Dickerson ‘claims lease lots 15, 16, 17 and 18 
as assignee of the Trustees of the Florida Railroad Compa- 
ny and the rent under the lease, and against Samuel 'T- 
Riddell as tenant. Mr. Riddell does not answer ; his rights 
are therefore admitted to be subservient to the plaintifi’s 
mortgage. 

The testimony showeth no duress—no imposition or de- 
struction of Payne’s free agency—no fraud, whether by 
misrepresentation, concealment or trick, employed: by the 
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plaintiff towards Payne to lead him into error or to make 
an agreement contrary to his interest—no cheat, no ma- 
licious contrivance nor talse suggestion, not even to impair 
the true value or price of the property; not even a hard 
contract. 

The testimony of Mr. Kerner, the land agent in Fernan- 
dina’, who has charge of the lease lots and sells property, 
shows : 

The value of lots § and 9, without improvements, $1,000 

Lots 10, t1, 12, 13 and 14, with improvements, 9,000 

Lots 15, 16, 17 and 18, 2,400 





In all, $12,400 
In 1866, these premises were vained about the same. Lots 
then were worth less, but the improvements worth more. 
‘Samuel T. Riddell finds the value about the same. As to 
fraud, see 1 Sto. Eq., secs. 208, 221, 222, 244, 245 and 246. 
The agreement between Joseph Finegan.and John M. 
_ Payne, entered into at Jacksonville under date of January 
25, 1866, is not an agreement between the grantors and 
1Payne. It does not stipulate any particular property, ex- 
cept the Coy hotel ; and all the relation it has to the case 
, at bar is that nothing else was expected than the interest of 
Mrs, Coy and her children. 
Finegan had no authorized agency, and certainly there is 
no evidence us to prior authority given on subsequent assent 
, or approval by the grantors. See 2 Kent’s Com., 614 or 
815, new ed. 
s, Even if there would have been sume binding force in the 
original memorandum, as a contract, it became waived, an- 
. nulled, dissolyed and given up by the new contract made 
and consummated on the 21st February, 1866. See Chitty 
on Con., 115. 
, Under the new contract, not only the Coy hotel property, 
, standing on lots 10, 11, 12, 13 and 14, but lots 8 and 9, 
joining the hotel property south, and lease lots 15, 16, 17 
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and 18, joining east, were added ; the redemption, further 
and more time was given ; in short, a new solemn contract 
was made by deeds and covenants. 

The mortgagor, John M. Payne and his vendees, sisters, 
under him therefore are estopped from denying their seisin 
in the property on this foreclosure suit. 6 How., 284; 
Humph. 502; 7 How., 183; 2 Black 500 and 508; 3. Wash. 
on Real Prop., 219, 99; Brightly’s Fed. Dig., 360, n. 78, 
357, n. 10, 290, n. 250, 251, 742, n. 2, 746, n. 111. 

As to lots 15, 16,17 and 18, they were conveyed to Payne 
as 99 years leasehold, with a covenant to purchase the fee 
simple title, and so expressed by the deed made and deliv- 
ered on the 21st day of February, 1866, by an endorsement 
on the deed. Payne received the property as such with his 
knowledge and consent as a part of the bargain. A deed 
thus made and delivered is a good deed and the endorsoment 
is a apa thereof. 1 Starkie, 130; Jacob’s Law Dic. Title 
Deed; 3 ib., Title End.; Stewart vs. Preston, 1 Fla.; 1 
Bouv. Inst., n. 730; Boov. Law Dic., 262 ; and parol evil 
dence is admissible to show what the grantor’s interest in 
those lots were, 3 Wash. on Real Prop., 347; Bing. on Real 


“Prop., 409, 427; 9 Fla., 503. 


As to lots 8 and 9, the pleadings admit the sale thereot 
and right of property in Amaziah Coy, and by the testimo- 
ny of Mr. Keerner, Mrs. Coy redeemed them with the Hotel 
property, and Payne and his vendees, sisters, have held them 
under the deed of Emeline Coy, et al., ever since February 
21, 1866, undisturbed, and now hold them under our title 
they are therefore estopped from denying their title; query, 
has their title not become an absolute fee simple title by 
prescription? Livery of seczin, see Brown on Stat. of Fraud, 
secs. 465-486, 487-492 ; 2 Sto. Eq. Com., secs. 753, 754, 755, 
and as per statute sec. 1, chap. 142, laws 1848, and sees. 5 
and 8, chap. 1,868, laws 1872. 

And even if the vendors had not the title of these lots, 
and no right of property therein, they would be entitled to 
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reasonable time, (and the Court would so order) to procure 
it. (12 Pet., 264; 7 How., 284; 5 Cr. C. C. 485; or see 
Brightly’s Fed. Dig., Dec., page 742, notes 1 and 2, title 
sale.) A. H. Cole, however, is in court, admitting the sale 
of the property to the grantors of John M. Payne, (see see. 
753, 2 Story Eq. Com., n. 2,) and only seeks the protection 
of the court in the payment of the purchase money, $1000, 
which the plaintiff claims to be only $300 a lot, viz: $600 
for the two, with interest at the rate of six per cent. since 
1860, deducting therefrom the interest abated during the 
late war. Cole’s interest therefore in sgid lots is S600, and 
ten year’s interests $360—total $960. 

If Payne or his sisters had paid this to Cole, they might 
claim it as a proper set off on the mortgage. 

_ As to forfeiture of the lease lots 15, 16, 17 and 15, there 

could be no forfeiture without judicial proceedings and office 
found (sce 9 Wall. 426,) besides courts of equity never en- 
force forfeiture, but relieve against it, (see 1 Story. Eq. Com., 
sec. 891; 2 ib., sec. 775 and 1,315.) The true condition of 
these lots between the plaintiff and the defendants in this ac- 
tion is as follows: They are 99 years leasehold, created No-. 
vember 7, 1856, at an annual rent of $16 each, or $64 for 

the four lots, with a covenant to purchase the fee at pleas- 
~ ure at $200 a lot. The ground rent was paid to November, 
1860, that is up to the time Coy got them. From Novem- 
ber, 1860, to November, 1866, six years,the plaintiff has to 
pay the ground rent, amounting to $384, abating 4 years 
war time, $254, leaving a balance for the plaintiff to pay of 
$128. If Payne had paid this, he might have a just set-off 
on the mortgage; as he has not paid it, it goes to E. N. 
Dickerson. 

Since 1866, John M. Payne and his vendees, sisters, must 
pay the ground rent, viz: § years, amouning to $512; be- 
sides this there appears to be due defendant, Dickerson, for 
taxes and redemption money, $49.75, making an amount to 
be decreed to E. N. Dickerson from Payne, of $561.65. 
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The defendant’s counter claim, therefore, on account of de:+ 
duction for the failure of title to six lots falls to the ground, 
and more so since the said defendants have been in the un- 
disturbed enjoyment of said lots ever since 1866. The tes- 
timony of all the witnesses for the plaintiff and defendants 
shows that the defendants Payne have had the undisturbed 
possession and enjoyment of said premises. 

As to the purported damage in obtaining possession, the 
evidence does not warrant and the law does not allow such 
claims. <A legal point is that the purported counter claim 
was not in existence at the time the note and mortgage was 
given. Desides by the redemption of the property the pos- 
session became and was legally vested in the redemptor. 
(See act of Congress, June 6, 1862, sec. 7, 12 stat., 422; do. 
13 stat. page 502, sec. 7,) and when the property was con- 
veyed to John M. Payne in February, 1866, he did not take 
immediate possession, but allowed the property to be occu- 
pied, not by the plaintiff and co-heirs of A. Coy, but by oth- 
er parties who held them tortiously. This tortious possession 
is no eviction, either actual or constructive ; no action there- 
fore will lie or does exist upon the covenant in the title. 2 
Black, 500 and 507. 

Payne knew of the condition of the property and the oe- 
eupancy thereof; he left it until about the first of April and 
obtained possession in May by legal process against the par- 
ties whom he left in possession at the time of the purchase. 
And in June, 1866, he obtained full and complete possession . 
and that Payne soon opened the hotel business after he got 
in possession appears from his own testimony. He received 
guests during the summer of 1866, and had his hotel in full 
operation on the first of January, 1867. 

The claim for insurance is not well taken. He insured 
for his own benefit, and if he had burned out would have 
received the insurance money ; and if it had enured to the 
plaintiff’s benefit it was a matter of agreement. 

In short, every item of counter claim interposed by the 
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defendants falls to the ground from want of evidence to snus- 
tain them. The plaintiff, thereforey is entitled to the reliet 
prayed for in the complaint, viz: the recovery of the whole 
amount of the martgage note, to-wit: $4,490, with eight per 
cent. interest thereon from February 21, 1866, amounting to 
date of decree, $2,875—total, $7,365. 

From this amount the plaintiff has has to pay A. H. Cole, 
amount of purchase money for lots § and 9, $960, and E. N. 
Dickerson, ground rent, $128. 

Besides this, E. N. Dickerson is entitled to recover from 
the defendants John M. Payne, or M. W. Downie and wife, 
and Celia B. and Susan L. Payne, the amount of ground 
rent due since 1866, viz: $512, and for taxes paid, $49.75; 
total, $561.75. 

And the decree of the court ought to have been that the 
said John M. Payne or Mark W. Downie and wife, and Celia 
B. and Susan L. Payne pay the said several sums of money, 
with costs of these proceedings under the statutes, and that 
in default of payment the mortgage premises be sold to pay 
the same, and that if any balance remain unpaid that 
execution issue against the said John M. Payne, for the 
balance. ; 

And that upon the sale of the property, all rights, title 
and interest of the defendants in said property with the 
equity of redemption be barred and forever foreclosed. 


Cooper & Ledwith for Respondents. 


The following points of law growing out of the state of 
facts set forth in the record and authorities are cited in sup- 
port of defendants legal position : 

Finegan was plaintiff’s agent, even at the time of making 
the memorandum to sell the property to Payne for $8,000, 
and certainly afterwards in the transaction, and she is re. 
sponsible for his acts, including his frauds, &c.; and the 
equities which those acts and frauds furnish the defendants 
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are good matters of defence to this action. “ Qui favit per 
alium, facit per se.” @pomp. Dig., 218. 

But did it require a wrtten power of attorney, or one un- 
der seal, to authorize him to negotiate the sale of real es- 
tate? See to the contrary 2 Kent, m. p. 614; Dunl. Paley’s 
Agency, 159. 

As to the power and authority of'an agent to bind the 
principal, see Sto. on Agency, sec. 127 and notes, and see. 
443 ; Dunl. Paley’s Agency, chap. 1, p. 1 and note, and pp. 
5 and 8; 2 Kent, m. p. 613-14-15 ; 12 Fla., 34041. 

The principal cannot limit the anthority of the agent by 
private instructions, so as to affect the rights of third par 
ties dealing with said agent, whether the agency be general 
or special. Dunl. Paley’s Agency, sec. 3, p. 8; 2 Kent, m. 
p. 621 and note. 

Frand and surprise vitiate contracts at law and in equity, 
and the party committing the fraud cannot take advantage 
of his wrong, on the principle that “he who seeks equity 
must do equity.” +1 Sto. Eq., par. 64, e. 

“Duress” will also vitiate contracts; not merely physé-_ 
cal duress, but that which affects a contract obtained under 
unfair advantages and circumstances of hardship and griew- 
ance. 1 Bouv. Law Dic., tit. Duress; 5 Amer. Com. Law, 
p. 2, tit. Duress, citing Hardin’s Ky. Rep., 605. 

The second contract, to-wit: the one changing the con- 
sideration from $8,000 to $10,000, was obtained “ under 
unfair advantages and circumstances of.hardship and 
grievance.” 

The deed from plaintiff and other heirs of Coy, deceased, 
to John M. Payne conveys ail of the lots in fee simple. A 
violation of a part is a violation of the whole contract, and 
the grantors cannot require performance on defendants’ part 
until they complete their part of the contract. In other 
words, a contract is an entirety ; bad in part, bad in whole. 
“ The entire fulfillment of the promise by éither is a con- 
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dition precedent to.the fulfillment of any part of the prom- 
ise by the other.” 1 Bouv. Law Dic., tit. Contracts, p. 356, 

If, therefore, any. of the lots embraced in said deed were 
not in fee simple, the grantors cannot enforce their part of 
the contract until they are in a condition to convey fee sim- 
ple titles to the grantee in each and every lot included in 
the contract, and tender to do so. It is admitted that A. 
H. Cole was and still is the owner of two of the lots, what- 
aver may be the eontroversy in reference to the ninety-nine 
year lease-lots, in consequence of the Finegan memorandum 
in the corner at the bottom of said deed. 

What is the effect of said memorandum? Parol testi- 
mony cannot be introduced to vary or contradict a written 
instrument, and instruments under sea/ cannot be impeached 
or defeated by anything of less solemnity. 9 Fla., 490: 
Roberts on Fraud, 8, 9, 10, &e. ; 1 Greenl. on Ev., 275, 276, 
277, 300 ; Broome’s Legal Maxims, 394, 595 ; 2 Kent, 556; 
1 Bonv. Law Dic., tit. Defeasance, 445; 11 Mass., 30, 31, 
and particularly notes at bottom of pages 

The words of a grantor are taken strongest against him 
(if doubtful) and most favorable to the grantee. Broome’s 
egal Maxims, 440 and note; 2 Kent, 556-57. 

The books make exceptions in cases where ambiguities. 
either latent or patent, appear on the face or in the body of 
the deed.. Nosuch appear on the face or in the body of 
said deed. It is remarkably clear of and free from ambi- 
enities of any kind. 

The guardian’s deed is a traud and a nullity. Delivery 
is one of the requirements of a deed. Delivery here is de- 
nied, and stands denied, and even knowledge of its exist- 
enee. 1 Black. Com., 397. 

To complete a delivery, acceptance must take place. | 
Bouv. Law Dic., tit. Delivery, 452; 4 Fla., 359. Hence 
the guardian’s deed to extinguish title of minors and con- 
vey the same to.Payne has never been legally executed or 
delivered. 
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There is nothing to show that the statutes of Florida, per- 
mitting guardians to convey real estate of minors, have 
been complied with. But the facts and circumstances of 
this case, in that connection, raised a strong presumption to 
the contrary. Among the irregularities is the want of ad- 
vertisement prior to obtaining the order to sell. Thomp. 
Dig., 225; Act approved January 23, 1851, chap. 381, p. 
129. The order or decree of court produced in evidence by 
the plaintiff is simply to confirm a sale already made, and 
was obtained a short time after the conveyance to Payne by 
the older heirs of Coy and long before the alleged execution 
of the deed by the guardian in behalf of the minors. Hence 
its reference must have been to that deed, and not to the 
subsequent alleged conveyance by the guardian. No recital 
appears in it that it had been made to appear to the court 
that proper advertisement had been made, &e. It is all to- 
tally irregular, and leaves the alleged grantee unsafe and 
unprotected as against the minors. 11 Fla., 71-2. 

It purports to have been signed in the presence of J. P. 
Sanderson and T. T. Long, Judge, as witnesses, and 
acknowledged before T. T. Long, Judge of the Suwannee 
Circuit, for record. The testimony of Mrs. Coy, the plain- 
tiff herself, is that they were all in Jacksonville, Duval 
county, that day, when all of the papers of that date were 
fixed up in the office of J. P. Sanderson, with Long and 
Finegan present. Long was not the Judge of the Hastern 
Circuit, and if acknowledged before him there, it was a 
traud and a nullity and did not entitle the deed to record. 

Weare the only party that could be aggrieved by the 
judgment of the couyt, but we do not complain. The plain- 
tiff has obtained all under the judgment she could possibly 
claim. We therefore respectfully ask the affirmance of the 
judgment, or, if reversed, it should only be to order the 
court below to dismiss plaintiff's complaint for want of 
equity. 
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RANDALL, C. J., delivered the opinion of the court. 


If the decree in this case should be allowed to stand, it is 
evident that both payties must suffer, and it is for this reason. 
mainly, that we must reverse it upon grounds other than 
those urged by the appellant. 

1. We agree with the Circnit Court that the title to lots 
eight and nine was, the date of the deed to John M. Payne, 
and still remains, in A. H. Cole. The grantors had only a 
naked possession under some agreement to purchase which 
had not been complied with by them. There was no eyi- 
dence in the case showing what amount is due him for pur- 
chase money. 

2. The title to lots 15, 16,17 and 18, was not in the 
grantors, but the lots were held under a lease for 99 years, 
upon which the rent appears to be unpaid from 1859 or 1860. 
The lease stands assigned to Amaziah Coy, now deceased, 
and the grantors, Mrs. Coy, administratrix, and her two 
daughters, conveyed in terms the fee, but in fact and in law 
only their interest in the leasehold, with a covenant to make 
the title to the grantee. The interest of the minor heirs was 
not conveyed. 

3. The court found that the title to lots 10, 11, 12, 13 ‘and 
14, was in the grantors, but to this we cannot agree. The in- 
fant heirs were seized of an undivided interest in the 
right of their mother, who was a daughter of Amaziah Coy, 
deceased, and this interest seems to be one-third of the es- 
tate, subject to the right of dower of the plaintiff, Emeline 
Coy, the widow. 

It is assumed by the appellant that the guardian’s deed un- 
der the order of the Judge of Suwannee Circuit, dated March 
6, 1867, carries the interest of the infants. Upon examina- 
tion of that order it does not appear that proper proceedings 
were had to authorize the making of any order for the sale of 
their interest, nor does the order in its terms authorize a con- 
veyance. So far as the record discloses the matter, the guar- 
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dian’s deed is of no effect. The record should show that in 
the proceedings for the sale of the interest, of infants in real 
property, the statutes were complied with. 

4, The mortgage covers all the interest which the mort- 
gagee had acquired in all the property. 

5. The court found that the damages sustained by reason 
of the failure of the title to lots 8, 9, 15, 16, 17 and 18 was 
$2,400. We think the evidence is not sufficiently clear as 
to the value of those lots, in connection with the whole as a 
hotel property, and the rents in arrear upon the leased lots 
at the time of the conveyance to Payne, to warrant the find- 
ing of this precise amount. Further proof should be taken 
on this point. 

6. The court found that Payne sustained damages, includ- 
ing expenses necessarily incurred, to the amount of $1,050 
in consequence of his being unable to obtain possession of 
the property after his purchase. The proofs appear to sus- 
tain this finding, and it was proper to allow such damages 
for a breach of the covenants in the deed. 

7. As to the finding of the court that there is $1,040 and 
interest due to the plaintiff, when we take into account that 
a proportion, (say one fourth,) of the property of the value of 
$10,000 belongs to the infant heirs, and that the mortgage 
was given upon the premise and hypothesis that the interest 
of the infant heirs was to be obtained and conveyed to the 
mortgagor, and this not appearing to have been accom- 
plished so far as the record shows, there was absolutely noth- 
ing due upon the note and mortgage. The replication of 
the plaintiff to the answer of Payne, moreover, expressly 
states that the note and mortgage were executed to Joseph 
Finegan to be held by him until a deed could be obtained 
of the interest of the minor heirs of Amaziah Coy, and that 
this was agreed to by all parties and that they were assigned 
by Finegan to the plaintiff upon the making of the order by 
the judge of the Suwannee circuit, and the execution of the 
guardian’s deed; but as it does not appear by the proofs con- 
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tained in the record that the guardian’s deed conveyed the 
interest of the infants, the right to enforce the mortgage by 
« decree does not seem .to have accrued. 

The right of the defendant Payne and his grantees to re- 
sist the collection ot a part or the whole of the purchase 
money of the premises, under the broken covenants in the 
deed, cannot be questioned, whatever appropriate offsets by 
way of recoupment or otherwise may exist in consequence 
of the failure of title to or possession of the whole or any part 
of the property, and under the express covenants of seisin 
of title in fee simple, of possession and quiet enjoyment, and 
against defects and incumbrances, they may be set up against 
and in bar of a suit to recover the purchase money, or they 
may be recovered by direct action upon the covenants. : 

The grantors are liable for any breach of their covenants, 
and as this mortgage was given to secure them, the recoup- 
ment or offsets may be made against the claim of the present 
plaintiff, who was one of them and who represents them in 
this suit. 

8. The decree directs the sheriff to pay out of the proceeds 
of the sale the rent due on the lease, excepting the rent which 
may have accrued during the time the property could not be 
enjoyed by Coy and his heirs by reason of the military dis- 
turbance. This is not correct. There does not appear to be 
any reservation in the lease as to any interruption of the oc- 
cupancy by reason of the disturbance, and it has been held 
by this court (in Robinson vs. L’Engle, 13 Fla.,) that where 
there is an express covenant to pay rent, the loss of the use of 
the premises on account of the casualties of war, is no lawful 
excuse for the non-payment of rent. And moreover, there was 
no proper issue before the court upon which to decide that 
question between the lessor and the lessee of these premises, 
nor in any event could the sheriff properly determine the 
amount to be paid out of the proceeds. If the proceeds are 
to be distributed among adverse claimants, they should be 
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paid into court and distributed under its order after a full 
hearing. 

9. It does not appear to this court that the defendants, 
Edward N. Dickerson and A. H. Cole, are necessary or proper 
parties to this action. Their rights appear to be antagonis 
tic as well as superior to those of the plaintiffs and the other 
defendants. 

The decree of the Circuit Court in this cause is reversed, 
and the cause remanded with directions that such further 
proofs be taken by the parties as may be deemed necessary, 
and that the parties may amend their pleadings in such re 
spect as may be deemed advisable, and that such other pro- 
ceedings be had as may be according to law and the practice 
of the court. The clerk will transmit to the Circuit Court 
for Nassau county a copy of the opinion herein, together 
with the judgment of this court. It is further ordered: that 
the appellant pay the disbursements in and about her appeal. 
but that the respondent recover no costs. 





